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STATEMENT OF QUESTIONS PRESENTED 


1. Whether the Labor Management Relations Act, 1947, 
as amended October 22, 1951, has application to commerce 
‘with the Indian tribes’’ within the meaning of the Con- 
stitution of the United States, Article I, Section 8, 
Clause 3. 


2. Whether the production upon and transportation from 
the Navajo Indian Reservation to a point in the State of 
Colorado outside the reservation, of a commodity pro- 
duced on the reservation, by a corporate lessee of the Tribe 
is ‘‘commerce’’ with an Indian tribe within the purview 
of the Constitution of the United States, Article I, Section 
8, Clause 3. 


3. Whether by virtue of the Labor Management Rela- 


tions Act, 1947, as amended, the National Labor Rela- 
tions Board has jurisdiction of a certification proceeding 
seeking a representation election among the employees of 
a corporate lessee of the Navajo Indian Tribe doing busi- 
ness upon and within the Navajo Reservation. 


4. Whether, absent Congressional limitations, and there 
are none, the Navajo Tribal Council has the power to 
control labor management relations on the Navajo Reser- 
vation and has lawfully done so in the enactment of its 
resolutions covering that subject. 
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1960, in the United States District Court for the District 
of Columbia, against the appellees. National Labor Rela- 
tions Board, the chairman and members thereof, United 
Steelworkers of America, AFL-CIO, petitioner before the 
Board, International Union of Operating Engineers, AFL- 
CIO, and International Hodearriers, Building and Com- 
mon Laborers Union of America, appellees and Texas- 
Zine Minerals Corporation, intervenor-appellee. (Com- 
plaint, J.A. p. 3). 

The gist of the action was to challenge the scope, effect 
and application of the Labor Management Relations Act 
of June 23, 1947, ec. 120, 61 Stat. 136, USCA Title 29, 
Sections 141 et. seq.; as amended by the Acts of August 
10, 1948 (c. $33, 62 Stat. 1286), October 22, 1951 (¢. 575, 
65 Stat. 601), and September 14 1959, (Public Law 86-257, 
Title V, Section 505, Title VII, Section 704(e), 73 Stat. 
537, 545), and the jurisdiction of the National Labor Re- 
lations Board thereunder. The appellants sought a declara- 
tory judgment and injunctive relief against enforcement 
of the Board’s decision and order of election entered in 
certification proceeding + 20-RC-3851. (J.A. pp. 37-46) 
For reasons to be given, appellants contend that the Labor 
Management Relations Act has no application to Commerce 
‘<with the Indian tribes’? and that the National Labor Re- 
lations Board does not have jurisdiction of a certification 
proceeding involving employees of a corporate lessee of 
the Navajo Tribe doing business on its reservation. 

A final order and judgment was entered in the court 
below on May 10, 1960, granting defendant’s motions to 
dismiss the complaint and for summary judgment, dis- 
missing the complaint and dismising appellant’s motion 
for a preliminary injunction, as moot. (J.A. pp. 105, 106) 
The court below did not render an opinion but on may 20, 
1960, filed and entered its findings of fact and conclusions 
of law, holding that the commerce above described ‘‘af- 
fected interstate commerce”’ within the meaning of the Na- 
tional Labor Relations Board Act, as amended. (J.A. pp. 
106-109). 
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The jurisdiction of the United States District Court 
rested upon the Act of June 25, 1948, c. 646, 62 Stat. 931, 
USCA Title 28, Section 1337. 

The jurisdiction of this court rests upon the Act of 
June 25, 1948, ¢. 646, 62 Stat. 929, USCA Title 28, Section 
1291. 


CONSTITUTIONAL PROVISIONS, TREATIES 
AND STATUTES 


The Constitution of the United States, Article I, Section 
8, Clause 3, provides: 


“The Congress shall have power * * * To regulate 
Commerce with Foreign Nations, and among the 
several States, and with Indian Tribes.’’ 


The Labor Management Relations Act of June 23, 1947, 
c. 120, 61 Stat. 136, USCA Title 29, Sections 141 et. seq.; 
as amended by the Acts of August 10, 1948 (¢. $33, 62 
Stat. 1286), October 22, 1951 (¢. 575, 65 Stat. 601), and 
September 14, 1959, (Public Law 86-257, Title V, Section 
505, Title VII, Section 704(e), 73 Stat. 537, 545), is en- 
titled: 


“An Act to amend the National Labor Relations Act, 
to provide additional facilities for the mediation of 
labor disputes affecting commerce, to equalize legal 
responsibilities of labor organizations and employers, 
and for other purposes.’’? 


The Short Title and Declaration of Policy of the Labor 
Management Relations Act, 1947, as amended, reads in 
part: 


«c# * * (bh) * * * It is the purpose and policy of this 
Act, in order to promote the full flow of commerce, 
to prescribe the legitimate rights of both employees 
and employers in their relations affecting commerce 
* * * to define and prescribe practices on the part 
of labor and management which affect commerce * * * ”’ 


1 Emphasis supplied throughout this brief, 
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The terms ‘‘commerce’’ and “‘affecting commerce’’ are 
defined in Sections 2 (6) and (7) of the Amended Act as 
follows: 


‘<(6) The term ‘commerce’ means trade, traffic, com- 
merce, transportation, or communications among the 
several States, or between the District of Columbia 
or any Territory of the United States and any State or 
other Territory, or between points in the same State 
but through any other State of any Territory or the 
District of Columbia in any foreign country.’’ 


“<(7) The term ‘affecting commerce’ means in com- 
merce, or burdening or obstructing commerce or the 
free flow of commerce, or having led or tending to lead 
to a labor dispute burdening or obstructing commerce 
or the free flow of commerce.’’ 


The Treaty between the United States of America and 
the Navajo Tribe of Indians concluded June 1, 1868, duly 
ratified and proclaimed August 12, 1868, 15 Stat. 667, pro- 
vides, in part: 

Articte IT. 


“The United States agrees that * * * [the Reserva- 
tion] * * * ‘shall be, and the same is hereby, set 
apart for the use and occupation of the Navajo 
Tribe of Indians, and for such other friendly tribes 
or individual Indians as from time to time they 
may be willing, with the consent of the United 
States, to admit among them; and the United 
States agrees that no persons except those herein 
so authorized to do, and except such officers, soldiers, 
agents, and employees of the Government, or of the 
Indians, as may be authorized to enter upon Indian 
reservations in discharge of duties imposed by law, 
or the orders of the President, shall ever be permitted 
to pass over, settle upon, or reside in, the territory 
described in this article.’’ 


Resolutions of the Navajo Tribal Council: 


A. Council Resolution CA-48-58, adopted August 27, 
1958—Provides for the creation, operation, and 
maintenance of a vocational training program. 
(J.A. p. 21). 
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. Council Resolution CA-49-58, adopted August 27, 
1958,—adopts the report of the Advisory Com- 
mittee (J.-A. p. 80) as the policy of the Navajo 
Tribe; denies permission and authority to solicit 
for membership in, or to solicit for membership in, 
or to conduct any other incident or adjunct of union- 
ization activity on the Navajo Reservation. (J.A. 
pp. 22, 23). 

'. Council Resolution CA-54-58, adopted August 26, 
195S—contains a comprehensive declaration of the 
labor policy of the Navajo Tribal Council; makes 
it unlawful for any person to solicit membership 
in, or to conduct any other incident or adjunct of 
unionization on the Navajo Reservation; includes a 
non-diseriminatory right-to-work law and provides 
for the exclusion from the Reservation of any non- 
Indian who violates its terms and for punishment 
of any Indian guilty of violation thereof. (J.A. 
pp. 24-28). 


STATEMENT OF THE CASE 
The final hearing and disposition of the case in the court 
below was upon plaintiff’s motion for preliminary injunc- 


tion to restrain execution of the decision and direction of 
election by the National Labor Relations Board entered 
February 11, 1960 in the certification proceeding, NLRB 
+ 20-RC-3851, upon the motions of the National Labor 
Relations Board, its chairman and members to dismiss 
the complaint and for summary judgment (J-A. p. 31 to 
36 and upon like motions by each of the labor unions, ap- 
pellees. (J.A. pp. 30, 75, 95 & 103) 

These motions necessarily admit the truth of the material 
allegations of the complaint, which we here summarize for 
the convenience of the court. 

The appellant, Navajo Tribe, is a Treaty Tribe of 
Indians, whose reservation lies within the states of Arizona, 
New Mexico and Utah, and whose sovereignty is limited 
only by the Constitution of the United States, Article I, 
Section 8, Clause 3, by the Treaty of June 1, 1868 between 
the United States of America and the Navajo Tribe of In- 
dians, and by such Acts of the Congress as have been made 
specifically applicable to said tribe, to its members or to 
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its reservation. This does not include the Labor Manage- 
ment Relations Act as amended. Paul Jones is the duly 
elected and acting chairman of the Navajo Tribal Council 
and, having no interest adverse to any member thereof, sues 
for himself and for each and every individual member of 
said Navajo Tribe. (Complaint, 2, J.A. p. 5). 

The appellee, defendant below, National Labor Relations 
Board is an independent office and agency of the Govern- 
ment of the United States, the named individuals are the 
duly qualified and acting members thereof, and the appel- 
lees, defendants below labor unions, include the petitioner 
and intervenors in the certification proceeding before the 
National Labor Relations Board No. 20-RC-3851. (Com- 
plaint J 3 and 4, J.A. p. 5). 

Appellant, the Navajo Tribe, intervened in the certifica- 
tion proceeding before the National Labor Relations Board, 
appearing specially, for the sole purpose of moving to dis- 
miss the Petition for Certification; because the Labor 
Management Relations Act, as amended, has no applica- 
tion to commerce with the Navajo Tribe of Indians and 
because the National Labor Relations Board was and is 
without jurisdiction in the premises. (Complaint 75, J.A. 
p. 6). 

Notwithstanding the motion to dismiss the Certification 
Proceeding was not traversed, uncontroverted evidence, 
both oral and documentary, was offered before the hear- 
ing examiner of the National Labor Relations Board show- 
ing that; before the government of the United States was 
established, the Navajo Tribe of Indians was an inde- 
pendent self-governing sovereign, a distinct community 
occupying its own territory; the Tribe was subjected by 
the United States in 1864; the members thereof who were 
captured by the armed forces were taken to Fort Sumner, 
located on the Pecos River in eastern New Mexico, some 
300 miles east of the area which had been their home and 
native land; that when the Treaty of June 1, 1868 was con- 
cluded, the captured Navajos were returned to a portion 
of their homeland, which the Treaty set apart for their 
permanent home, and notwithstanding the reservation has 
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been subsequently enlarged, it still constitutes only a por- 
tion of what had been the Navajo Tribe’s homeland, but it 
has since lived there, at peace and upon friendly relations 
with the United States. (Complaint, J 3, 6, 7,8 & 10, J.A. 
pp. 6 to9) (The transcript of the proceedings is a part 
of the record herein, not printed.) 

In and by the execution of the Treaty of June 1, 1868 
and in the observation of its terms since that date, the 
Navajo Tribe did not and has not surrendered its internal 
sovereignty and power of self-government, in any respect, 
save and except that in specific instances, not includ- 
ing the Labor Management Relations Act, 1947, as 
amended, the Congress of the United States has by 
specific legislation made applicable to the Navajo Tribe 
or to its reservation certain federal laws. These Acts, 
by their terms apply to the Tribe, to its members or to the 
reservation. (A representative list of such statutes which 
by reason of their specific terms, the geographial area 
covered or which by reason of their clear intendment, have 
been applied to the Tribe, is set forth in a more appro- 
priate place in this brief. (See pp. 36-37).) (Complaint 
711, J.A. p. 8). 

In the interim the Congress and, on occasions, the Bureau 
of Indian Affairs have assisted in strengthening the Navajo 
tribal government and the Tribe has continuously 
broadened the scope of its tribal functions and responsi- 
bilities. (Complaint, J 11 & 14, J.A. p. 8 and 10). 

For many years the Navajo Tribe was governed by 
Councils of Headmen. In 1923 a Tribal Council was formed. 
The Council formed was more or less dominated by the 
Bureau of Indian Affairs and was not satisfactory to the 
Government or to the Tribe. In 1928 membership in the 
Council was made elective, for four-year terms, and suf- 
frage was extended to both adult men and women of the 
Tribe. On June 14, 1934 by referendum vote members 
of the Navajo Tribe rejected and refused organization 
under the Indian Reorganization Act (Act of June 18, 1934, 
ce. 576, 48 Stat. 987, USCA Title 25, Section 476), known 
as the Wheeler-Howard Act. On June 26, 1938 in pur- 
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suance of the declared policy of the Government to en- 
courage and assist, among others, the Navajo Tribe in 
the freer exercise and fuller enjoyment of the respons- 
ibilities incident to the management of their property and 
affairs and to re-endow the Tribe with an increased sense of 
responsibility and freedom of local self-government, the 
then Secretary of the Interior promulgated ‘‘Rules Gov- 
erning the Navajo Tribal Council.’’ In and by said rules 
it is among other things provided: 


‘‘See. 1—The Tribal Council shall be the governing 
body of the Navajo Tribe.”’ 


This provision has never been changed, modified or 
amended. (Complaint J 12, J.A. p. 9). 

Since the first election under Rules Governing the Navajo 
Tribal Council, held on September 16, 1938, and until the 
present time the Council, a legislative body consisting of 
74 members, elected for four-year terms, has continued to 
be the governing body of the Navajo Tribe. The rules 
provide for and there is also a duly elected and qualified 
Chairman and Vice Chairman of the Navajo Tribal Council. 
The duties of the Chairman are substantially the same as 
those of the governor of any of the states of the Union. 
The Council functions as do the legislatures of the several 
states. (Complaint 713, J.A. pp. 10, 11). 

The scope and area of the legislative and governmental 
functions of the Tribe have increased in pace with the 
rapid development of the natural resources of the reserva- 
tion and the resulting increase in activities incident there- 
to, as well as the accompanying industrial and commercial 
development upon the reservation. Many of the fields in 
which the Navajo Tribal government is currently operating 
represent very substantial undertakings and involve the 
appropriation and expenditure of tribal funds amounting 
to many millions of dollars annually. The varied and 
complex problems involved have necessitated the enact- 
ment of important legislation governing the conduct and 
relationship of members of the Tribe and of non-Indians 
who have, with the Tribe’s permission and consent located 
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and established substantial industrial and other similar 
projects on the reservation. These projects involve in- 
vestments of enormous sums for capital improvements. All 
were made in reliance upon and with full knowledge of the 
judicially recognized scope and extent of the powers of 
the Navajo Indian Tribe in the execution and control of 
such programs by the Navajo tribal government. (Com- 
plaint 14, J.A. p. 10). 

The Navajo Tribal Council is and for sometime has been 
mindful of its authority over and its responsibility to the 
Navajo workers as well as to the non-Indians employed 
on the reservation and of the necessity of protecting and 
upgrading its labor force. In the discharge of this respon- 
sibility the Navajo Tribal Council has provided and 
executes an effective workable media through which all 
labor complaints and proceedings, including complaints re- 
specting wages, hours, health, safety and working condi- 
tions are processed. The Tribal Council has on several 
oceasions intervened immediately and directly in labor 
problems and disputes, and by reason of its unquestioned 
powers under the Treaty of June 1, 1868, has been able to 
compel instant compliance with is directives. This it is 
able to do since failure to comply with the Council’s direc- 
tives can and has resulted in closure of operations on the 
reservation and exclusion of non-Indians who have failed 
to comply. (Complaint 715, J.A. pp. 10, 11). 

The determination of the Navajo Tribe’s labor policy was 
neither hurriedly nor lightly made; it followed long and 
earnest study of the problem by the Navajo Council and 
its Advisory Committee. Its decision to prohibit any 
incident or adjunct of unionization on the reservation and 
to prevent any form of discrimination as a result of being 
either a member or non-member of a union was reached 
after all the labor unions, who wished to be heard, had ad- 
vanced what they believe to be the benefits of unionization 
and after hearing all of the employers on the reservation, 
who wished to be heard, as well as the employees. The 
Council, through its Advisory Committee, was familiarized 
with all the available literature, by recognized authority, 
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for and against unionization. In addition the Council was 
aware of and considered the beneficial effects of the imme- 
diate and final determination of labor disputes by direct 
intercession of the Council. (Complaint 717, J.A. pp. 
12, 13). 

In addition and perhaps with greater force than any other 
factor, the Council was made to realize that notwithstand- 
ing the tribal members have been wards of the United 
States for more than ninety years, little or no progress 
has been made, except in the past seven years, to afford 
the Navajos any reasonable semblance of educational ad- 
vantages. Asa result the Committee found and the Council 
approved its finding that, with minor exceptions, so few in 
number as to be disregarded by the Council in its policy 
determination, the adult members of the Navajo Tribe 
constituting the working force are even today poorly edu- 
cated to the point of being illiterate. Few, if any of them 
speak and understand English with facility. More than 
85% of them can neither read nor write. So also, few, if 
any, non-Navajos speak the Navajo language. Industrial 
development and the relation of employees to management 
is entirely new to and not understood by members of the 
Tribe. In addition the Navajo Indian does not share the 
American and European cultural traditions. The bitter 
historical experience which the Tribe has undergone re- 
sults in a continuing distrust and fear of non-Navajos in 
general. On the contrary, and by tradition, the Navajos 
have a very high regard for an attitude of deference 
toward their Tribal Council, to whom they look for guid- 
ance and direction, particularly in these times of rapid 
change from their tradition and pastoral life. The Ad- 
visory Committee found and recommended, and the Coun- 
cil adopted its finding in formulating its policy, that 
without regard to any other fact, the circumstances just 
enumerated, standing alone, were in and of themselves 
sufficient to compel the conclusion that for the time being, 
at least, the members of the Navajo Tribe, who constitute 
the working force, are not ready for unionization, being 
incapable of determining for themselves: 
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(a) The advantages and disadvantages of unionization. 


(b) The advantages and disadvantages of membership 
in a union. 


How to vote upon, manage or regulate the ordinary 
business of a union. 


Whether a particular contract, negotiated by the 
officers of a union or by a negotiating committee 
is a fair, reasonable and proper contract made 
with due regard to the welfare of the union or of 
the individual membership therein. (Adv. Com. Re- 
port, J.A. pp. 80-95), (Complaint {if 15, 16 and 17, 
J.A. pp. 10 to 12) 


Texas-Zinc Minerals Corporation, intervenor-appellee, 
operates an uranium concentrate mill at Mexican Hat, 
Utah, upon and within the Navajo Reservation, under a 
lease, between the Navajo Tribe and the Texas-Zine Min- 
erals Corporation, dated, December 14, 1956. The provi- 


sions of this lease have been twice changed as to descrip- 
tion of land only and in no other detail. The lease, among 
other things, prohibits Texas-Zinc Minerals Corporation 
from using, or permitting to be used, any part of the leased 
premises for any unlawful conduct or purpose whatso- 
ever and further provides that any violation thereof, in 
this respect by the lessee, or with its knowledge, shall 
render it voidable at the option of the Navajo Tribe. The 
lease also requires Texas-Zine Minerals Corporation to 
give preferential employment to qualified members of the 
Tribe. As a result of these provisions and the Council’s 
direct and immediate supervision of the operation, and 
the splendid cooperation which it has received from the 
employer, the majority of the employees in the agreed upon 
and appropriate bargaining unit are Navajos. There are 
approximately 80 employees at the plant of which 47 are 
Navajos. (Complaint 718, J.A. p. 13). 

Texas-Zine Minerals Corporation, intervenor-appellee, 
contended and the Board found that is operations were and 
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are subject to the security regulations of the Atomic Energy 
Commission, and that its product (yellow cake) would not 
be sold to a third person without the consent of the 
Atomic Energy Commission. (Complaint { 20, p. 14). 

It was further stipulated and agreed during the hearings 
before the Board that the value of the product of the Texas- 
Zine Minerals Corporation mill shipped by truck, licensed 
on the reservation by the Navajo Tribe, to the Atomic 
Energy Commission’s receiving station in Colorado during 
the last year of operation was ‘‘substantially in excess 
of $5,000,000.” (Complaint J 21 J.A. p. 14). 

Notwithstanding the foregoing, the National Labor Re- 
lations Board by a split decision, three for and two against 
the exercise of jurisdiction, made and entered a Decision 
and Direction of Election in the certification case com- 
menced by United Steelworkers of America, bearing the 
Board’s Case No. 20-RC-3851, basing its judgment and 
order upon, other things, the following: 


(a) That the Act, Labor Management Relations Act, 


“applies to commercial enterprises operating on 
an Indian reservation, and particularly to the Em- 
ployer in this case.’’ 


(b) [The Board did not discern] any ‘‘Federal policy 
encouraging Indian self-government with which an 
exercise of jurisdiction herein would be at variance.”? 


(c) ‘No de we believe that the Tribunal labor relations 
resolution and the implied threats stemming there- 
from can be grounds for depriving the Employer’s 
employees of their rights under the Act.’’ 


‘“We find that the Employer’s operations affect com- 
merce within the meaning of the Act, and that it will 
effectuate the policies of the Act to assert jurisdic- 
tion herein.’’ 


That (the employees covered in the unit mentioned 
in the stipulation between the employer and the 
unions) ‘‘constitute a unit appropriate for the pur- 

ses of collective bargaining within the meaning of 
Section 9(b) of the Act.’? (Complaint 7 25, J.A. 
p. 16, Order at J.A. p. 37). 
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STATEMENT OF THE POINTS ON WHICH APPELLANTS 
INTEND TO RELY ON THE APPEAL HEREIN 


1. The court below erred in dismissing the complaint as 
not stating a case upon which relief could be granted. 


2. The court below erred in its determination that the 
business of Texas-Zine Minerals Corporation, conducted 
upon the Navajo Indian Reservation under lease from the 
Navajo Tribe ‘‘[affected]’ interstate commerce’’ within 
the meaning of the Labor Management Relations Act, 1947, 
as amended. 


3. The court below erred in its determination that the 
Labor Management Relations Act, 1947, as amended, has 
application to commerce with an Indian Tribe. 


4. The court below erred in its failure and refusal to 
find and determine that, absent Congressional legislation 
to the contrary, the Navajo Tribal Council has the power 
and authority to regulate labor relations upon the Navajo 
Reservation. 


5. The court below erred in its failure and refusal to find 
and determine that the National Labor Relations Board 
was and is without jurisdiction of a certification proceed- 
ing relating to a business conducted upon the Navajo Tribal 
Reservation under lease from the Navajo Tribe. 


SUMMARY OF ARGUMENT 
Appellants’ contentions are few in number and simple. 


1. In framing and enacting the Labor Management Rela- 
tions Act of 1947, as amended, the Congress, although it 
had the power to do so under the Constitution of the United 
States, Article I, Section 8, Clause 3, did not and did not 
intend to exercise its power to regulate commerce ‘‘with 
the Indian tribes.’ 


2. Since the Labor Management Relations Act, 1947, as 
amended, clearly, specifically and with definiteness defines 


1*¢ Affected’? was inadvertently omitted in the statement of points, as filed. 
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the ‘‘commerce’’ to which the Act applies and was intended 
to apply, it cannot with propriety be expanded to include, 
within its sweep, a constitutionally delegated power which 
the Congress possessed but which it did not include within 
the purview of the Act. 


3. Like commerce ‘“‘with foreign nations’’, commerce 
“with Indian Tribes’’ includes every specie of commercial 
intercourse between anyone over which the Government 
of the United States has jurisdiction and the Indian tribes. 
This includes but is not limited to ‘‘commerce’? originated 
on the Navajo Reservation by a corporate lessee of the 
Tribe. 


4. Commerce originated on the Navajo Reservation, by a 
corporate lessee of the Tribe, transported to Colorado to 
a government stock pile is not ‘‘commerce’’ nor does it 
“affect commerce’’ to which the Labor Management Re- 
lations Act of 1947, as amended, applies. 


5. Absent Congressional limitation, the Navajo Tribal 
Council has the power to control labor management rela- 


tions on the Navajo Reservation and has lawfully done so. 


ARGUMENT 


POINT 1. THE COURT BELOW ERRED IN DISMISSING THE 
COMPLAINT AS NOT STATING A CASE UPON WHICH 
RELIEF COULD BE GRANTED 

After their subjection and the establishment of their 
future and continuing relations with the Government of 
the United States, the Navajo Tribe of Indians like most, 
if not all the other, tribes has been looked upon, considered 
and dealt with, by the Congress of the United States, as 

a dependent people. The Treaty between the United States 

of America and The Navajo Tribe of Indians, concluded 

June 1, 1868, ratified August 12, 1868, 15 Stat, 667, like 

all other Indian treaties, fixed their relationship to the 

Government, circumscribed their rights and defined their 

duties as well as the duties and obligations of the Govern- 

ment. 
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As has been stated in various forms: 


“These Indians have a way of life which this Govern- 
ment has seen fit to protect, if not actually encourage. 
Cogent arguments can be made that it would be better 
for all concerned if Indians were to abandon their 
own customs and habits, and become incorporated in 
the communities where they reside. The fact remains, 
however, that they have not done so and that they 
have continued their tribal life with trust in a promise 
of security from this Government.”’ 


“Of course, Congress has the power to change this 
traditional policy when it sees fit. But when such 
changes have been made Congress has ordinarily been 
scrupulously careful to see that new conditions leave 
the Indians satisfied * * *.’’ Justice Black in Federal 
Power Commission v. Tuscarora Indian Nation, decided 
March 7, 1960, 362 U.S. 99, 80 Sup. Ct. 543. 


The court below seems not to have had any comprehen- 
sion of the status of Treaty Tribes or, if it did so, 
considered the relationship to be of no significance in the 
basic problem before that court—that is to say, statutory 
construction. 

While the statute in question is clear, certain and 
unambiguous, so clear and certain, in fact, as to preclude 
resort to the usual means of statutory construction, we 
think the Court would be interested in knowing that the 
legislative history of the Labor Management Relations 
Act, 1947, as amended, does not contain any reference to 
Indians or to Indian tribes. There is not a scintilla of 
evidence anywhere to be found that the Congress of the 
United States assumed, meant or intended that the Labor 
Management Relations Act to be an exercise of its power 
to regulate commerce ‘with the Indian tribes.”’ 


At the very outset, we record three basic considerations: 


1. The Congress had and has the unquestioned power 
to abrogate, appeal, restrict or modify, as it sees fit, 
the rights granted to the Navajo Tribe under the 
Treaty of June 1, 1868, as an inducement for its 
execution thereof. 
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2. The Constitution of the United States, Article I, Sec- 
tion 8, Clause 3, vests in the Congress the power to 
regulate commerce with foreign nations, among the 
several states and with the Indian tribes. 


3. The trend of legislation, in recent years, has been to 
favor organized labor to a greater extent perhaps 
than any other group within the legislative control of 
the Congress but in this instance the Congress did 
not legislate with respect to commerce ‘‘with the 
Indian tribes.’’ 


We are not unmindful of the fact, as the Congress must 
have been, that the essential validity of the original Wagner 
Act of July 5, 1935, ¢. 372, 49 Stat. 449, USCA Title 29, 
Sections 151-158 & 159-166, was upheld by a divided 
Supreme Court upon the ground that it was essentially an 
exercise of the power of the Congress to regulate commerce. 


National Labor Relations Board v. Jones & Laughlin 
Steel Corporation, 1937, 301 U. S. 1, 57 S. Ct. 615, 81 
L. Ed. 893, 108 A.L.R. 1352. 


This is equally true of the Labor Management Relations 
Act, 1947, as amended, and it therefore seems trite to say 
that in thus exercising a constitutionally delegated power 
embracing three separate, distinct and unrelated subjects 
that the Congress in specifically legislating as to two of 
them (interstate and foreign commerce) could be said to 
have intended to include the third, which it neither named, 
described or made any reference to in the Act. 

From the early days of the Republic, down to and inelud- 
ing the decision of the Supreme Court of the United States 
in Lee v. Williams, decided January 12, 1959, 358 U.S. 218, 
79 S. Ct. 269, Indian Treaty tribes have been recognized 
by that court as ‘‘distinct political communities’? and 
their power to exercise the incidents of local self-govern- 
ment have been upheld and enforced. 

In Worcester v. Georgia, 6 Pet. 515, 8 L. Ed. 483 ( 1832), 
the Stai- sought to punish a white man, licensed by the 
Federal Government to practice as a missionary among the 
Cherokees, for his refusal to leave the reservation. In one 
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of his ablest opinions, Chief Justice Marshall, speaking 
for the Supreme Court, says: 


‘‘The Cherokee nation . . . is a distinct community, 
oceupying its own territory .. . in which the laws of 
Georgia can have no force, and which the citizens of 
Georgia have no right to enter, but with the assent 
of the Cherokee themselves, or in conformity with 
treaties, and with the acts of Congress. The whole 
intercourse between the United States and this nation, 
is, by our constitution and laws, vested in the Govern- 
ment of the United States.’’ 6 Pet. 561. 


In Talton v. Mays, 163 U.S. 376, 41 L. Ed. 196 (1896), 
the question presented was whether the Fifth Amendment 
of the Federal Constitution operated as a limitation upon 
legislation of the Cherokee Nation. In essence, the 
Supreme Court held that the Fifth Amendment applied 
only to the acts of the Federal government; that the 
governmental powers of the Cherokee nation, although 
recognized by the federal government, were not created 
by the Federal government. Referring to the decision of 
the Supreme Court in Cherokee Nation v. Kansas Rail- 
way Co., 135 U.S. 641, 34 L. Ed. 295, an original proceed- 
ing to enjoin the construction of a land grant railway 
across the lands of the tribe, the Supreme Court in 
Talton v. Mays, says: 


“True it is that in many adjudications of this court 
the fact has been fully recognized that although 
possessed of these attributes of local self-govern- 
ment, when exercising their tribal functions, all such 
rights are subject to the supreme legislative authority 
of the United States. Cherokee Nation v. Kansas 
Railway Co., 135 U.S. 641, where the cases are fully 
reviewed. But the existence of the right in Congress 
to regulate the manner in which the local powers of 
the Cherokee nation shall be exercised does not render 
such local powers Federal powers arising from and 
created by the Constitution of the United States. It 
follows that as the powers of local self-government 
enjoyed by the Cherokee nation existed prior to the 
Constitution, they are not operated upon by the Fifth 
Amendment, which as we have said, had for its sole 
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object to control the powers conferred by the Con- 
stitution on the National Government * * * (pp. 382- 
384).”? 


In Lee v. Williams, supra, which is the latest pronounce- 
ment of the Supreme Court upon the scope of the authority 
and governmental functions of treaty tribes, in this in- 
stances the Navajo Tribe, Mr. Justice Black, delivering the 
opinion of the Supreme Court, which is based almost en- 
tirely upon the rule of law announced in Worcester v. 
Georgia, supra, says: 


‘“‘No departure from the policies which have been 
applied to other Indians is apparent in the relationship 
between the United States and the Navajos. On June 
1, 1868, a treaty was signed between General William 
T. Sherman, for the United States, and numerous 
chiefs and headmen of the ‘Navajo nation of tribe of 
Indians.” At the time this document was signed the 
Navajos were an exiled people, forced by the United 
States to live crowded together on a small piece of 
land on the Pecos River in eastern New Mexico, some 
300 miles east of the area they had occupied before the 
coming of the white man. In return for their promise 
to keep peace, this treaty ‘set apart’ for ‘their 
permanent home’ a portion of what had been their 
native country, and provided that no one, except 
United States Government personnel, was to enter the 
reserved area. Implicit in these treaty terms, as it was 
in the treaties with the Cherokees involved in Wor- 
cester v. Georgia, was the understanding that the 
internal affairs of the Indians remained exclusively 
within the jurisdiction of whatever tribal government 
existed.’” 


It has often been held by the courts of the United States 
that the Congress has plenary authority with respect to 
the Indian tribes. In Iron Crow v. Ogallala Sioux Tribe, 
129 F. Supp. 15 (1955) at page 19, the United States 
District Court for the Western District of South Dakota 
stated: 


““As the Supreme Court declared in Lone Wolf v. 
Hitchcock, 187 U.S. 553, 565, 23 S. Ct. 216, 221, 47 
L. Ed. 299, ‘plenary authority over the tribal relations 
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of the Indians has been exercised by Congress from the 
beginning, and the power has always been deemed a 
political one, not subject to be controlled by the 
judicial department of the government.’ ”’ 


Pursuant to this plenary authority the power to regulate 
and administer the affairs of treaty tribes which are not 
vested in and exercised by the Tribes or which are not, 
by specific act of Congress, vested in some other authority, 
was placed under the control and direction of the Secretary 
of the Interior, by USCA Title 25, Section 2, which 
provides: 


‘‘The Commissioner of Indian Affairs shall, under the 
direction of the Secretary of the Interior, and agree- 
ably to such regulations as the President may pre- 
seribe, have the management of all Indian affairs and 
of all matters arising out of Indian relations.”’ 


This section derives from Section 2 of the Act of July 9, 
1832, c. 174, 4 Stat. 564. 

In Federal Indian Law, 1958, a revision and updating of 
Cohen’s Handbook of Federal Indian Law, at page 398, 
the thread of the decisions is stated, as follows: 


“<The whole course of judicial decision on the nature 
of Indian tribal powers is marked by adherence to 
three fundamental principles: (1) An Indian tribe 
possessed, in the first instance, all the powers of any 
sovereign State. (2) Conquest rendered the tribe 
subject to the legislative power of the United States 
and, in substance, terminated the external powers of 
sovereignty of the tribe, e.g., its power to enter into 
treaties with foreign nations, but did not by itself 
terminate the internal sovereignty of the tribe, i.e., 
its powers of local self-government, (3) These in- 
ternal powers were, of course, subject to qualification 
by treaties and by express legislation of Congress, 
but, save as thus expressly qualified, many powers of 
internal sovereignty have remained in the Indian 
tribes and in their duly constituted organs of 
government.”’ 


It has long been the policy of the Federal government 
to encourage and assist and within the limits of their 
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developed capacity to permit Indian Tribes to freely ex- 
ercise and to fully enjoy the responsibilities for and 
incident to the management of their property and affairs: 
to endow tribes with increased responsibility and freedom 
in local self-government and to have a recognized part 
in their ultimate assimilation in the social and economic 
structure which constitutes the American way of life. The 
foregoing first found official expression in the annual 
report of the Secretary of the Interior to the Congress 
in 1936, material portions of which are copied into the 
decision in Iron Crow v. Ogallala Sioux Tribe, supra, at 
p. 17 to p. 18. 

Although plenary jurisdiction over the Indians is vested 
in the Congress, there is, however, a further well- 
established rule of law to the effect that unless general 
acts of Congress are so expressed as to clearly manifest 
an intention to include Indians, the Acts do not apply to 
Indians. In Elk v. Wilkins, 112 U.S. 95, 28 L. Ed. 643, 
5 S. Ct. 41 (1884), the Supreme Court held: 


‘*General acts of Congress did not apply to Indians, 
unless so expressed as to clearly manifest an intention 
to include them. Const. art. 1, $§2, 8; art. 2, $2, 
Cherokee Nation v. Georgia, 5 Pet. 1; Worcester v. 
Georgia, 6 Pet. 515; U. S. v. Rogers, 4 How. 567; 
U. S. v. Holliday, 3 Wall. 407; Case of the Kansas 
Indians, 5 Wall. 737; Case of the New York Indians, 
Id. 761; Case of the Cherokee Tobacco, 11 Wall. 616, 
U. S. v. Whiskey, 93 U.S. 188; Pennock v. Commis- 
sioners, 103 U.S. 44; Crow Dog’s Case, 109 U.S. 536, 
S. C. 3 Sup. Ct. Rep. 396; Goodell v. Jackson, 20 
Johns. 693; Hastings v. Farmer, 4 N.Y. 293. 


See also Johnson v. Geralds, 234 U.S. 422, 58 L. Ed. 
1383 (1914); Seneca Nation v. Brucker, 162 F. Supp. 580, 
affirmed 262 F. 2d 27 (1958); U. S. v. 5,000 Plus Acres 
(Crow Reservation), 162 F. Supp. 108 (1958); U. S. v. 
2,000 Plus Acres, 160 F. Supp. 193 (1958). 

It should be noted that with respect to the condemna- 
tion cases referred to above, the courts construed the 
federal condemnation statutes as having been so expressed 
as to clearly manifest an intention to include Indian lands 
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and these cases are, therefore, consistent with the rule of 
statutory construction set forth in Elk v. Wilkins, supra. 
As will be set forth in more detail below, such is not the 
case with respect to the provisions of the Labor Manage- 
ment Relations Act, 1947, as amended. This is par- 
ticularly true since the Congress by a clear and un- 
equivocal act, 25 USCA, Section 2, has vested authority, 
not otherwise delegated, over all Indian affairs and all 
matters arising out of Indian relations, in the Secretary 
of the Interior. It should again be emphasized that pur- 
suant to this statute and pursuant to applicable regula- 
tions, the Secretary of the Interior did approve and 
publish the ‘‘Rules Governing the Navajo Tribal Council’’. 

The impact of Elk v. Wilkins, supra, is far-reaching. 
The Indian petitioner therein sought to compel the 
registrar to register him and to permit him to vote in a 
general election. At that time the general act making 
Indians born in the United States citizens thereof had not 
been enacted. The petitioner was not naturalized. The 
decision necessarily encompasses the impact of the Four- 
teenth Amendment on the Federal statutes governing 
naturalization proceedings. 

Perhaps the clearest and most effective application of 
the rule which we respectfully but unqualifiedly assert 
controls in the instant case is the decision of the Supreme 
Court of the United States in the matter of Kang-gi-shun- 
ca, otherwise known as Crow Dog, an Indian, Petitioner, 
109 U.S. 556, 27 L. Ed. 1030, decided before Elk v. Wilkins, 
supra. The case was heard upon a petition for a writ of 
habeas corpus; the petitioner showed that he was in 
custody of the marshal for the Territory of Dakota; in 
prison under sentence of death, adjudged against him by 
the District Court for the District of Dakota. The judg- 
ment was rendered upon a conviction of murder of an 
Indian, in the Indian country, under the exclusive jurisdic- 
tion of the United States. The judgment of the district 
court was affirmed by the Supreme Court of the then 
territory of Dakota. The issue presented and decided by 
the Supreme Court of the United States was a relatively 
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simple one; that is to say, whether the jurisdictional act 
excluding from its operation 


“crimes committed by one Indian against the person 
or property of another Indian”’ 


was repealed by the operation and effect of the Treaty 
with the Sioux Indians of 1868. 

The provision of the Treaty claimed to support the 
jurisdiction of the territorial court reads: 


‘‘and Congress shall, by appropriate legislation, 
secure to them an orderly government; they shall 
be subject to the laws of the United States, and each 
individual shall be protected in his rights of prop- 
erty, person and life.’’ 


Mr. Justice Matthews, delivering the opinion of the 
Supreme Court, says: 


“It is equally clear, in our opinion, that these words 
can have no such effect as that claimed for them. The 
pledge to secure to these people, with whom the United 
States was contracting as a distinct political body, 
an orderly government, by appropriate legislation 
thereafter to be framed and enacted, necessarily im- 
plies, having regard to all the circumstances attending 
the transaction, that among the arts of civilized life, 
which it was the very purpose of all these arrange- 
ment to introduce and naturalize among them, was the 
highest and best of all, that of self-government: the 
regulation by themselves of their own domestic affairs; 
the maintenance of order and peace among their own 
members by the administration of their own laws and 
customs. They were, nevertheless, to be subject to the 
laws of the United States, not in the sense of citizens, 
but, as they had always been, as wards subject to a 
guardian; not as individuals, constituted members of 
the political community of the United States, with a 
voice in the selection of representatives and the fram- 
of the laws, but as a dependent community who were 
in a state of pupilage, advancing from the condition 
of a savage Tribe to that of a people who, through 
the discipline of labor and by education, it was 
hoped might become a self-supporting and self- 
governed society. The laws to which they were de- 
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clared to be subject were the laws then existing, and 
which applied to them as Indians and, of course, in- 
cluded the very statute under consideration. * * * It 
must be remembered that the question before us is 
whether the express letter of Section 2146 of the 
Revised Statutes, which excludes from the jurisdiction 
of the United States the case of a crime committed 
in the Indian country by one Indian against the person 
or property of another Indian, has been repealed. If 
not, it is in force and applies to the present case. The 
Treaty of 1868 and the agreement and Act of Congress 
of 1877, is is admitted, do not repeal it by any express 
words. What we have said is sufficient at least to 
show that they do not work a repeal by necessary 
implication. A meaning can be given to the legislation 
in question, which the words will bear, which is not 
unreasonable, which is not inconsistent with its scope 
and apparent purposes, whereby the whole may _he 
made to stand. Implied repeals are not favored. The 
implication must be necessary. There must be positive 
repugnaney between the provisions of the new laws 
and those of the old. Wood v. U. S., 16 Pet. 342: 
Daviess v. Fairbairn, 3 How. 636; U. S. v. Tynen, 11 
Wall. 88 (78 U.S. 153); State v. Stoll, 17 Wall. 425 
(84 U.S. 650).”’ 


It, of course, goes without saying that a treaty and sub- 
sequent acts of Congress are on a parity—but the sub- 
sequent acts of Congress should always be construed so 
that both the treaty and the act may stand together. 
Annulment or abrogation is a matter of intent. Ex Parte 
Lum Poy, 23 F. 2d 690 (1928). 

It will never be assumed that Congress intended to 
violate or to abrogate the provisions of a treaty. 


U. S. v. Gue Lim, 176 U.S. 459, 44 L. Ed. 544 (1900) 

Pigeon River Co. v. Cox limited, 291 U.S. 138, 78 L. 
Ed. 695 (1934) 

Bill Co. v. United States, 104 F. 2d 67 (Cust & Pat 
App., 1939) 


The foregoing, including the Statement of the Case, 
pp. 5-12, is in short summary, the Indian situation, both 
factual and legal, in light of which the Congress framed 
and enacted the Labor Management Relations Act, 1947, 
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as amended. It was and is a situation with which the 
Congress was thoroughly familiar and consciously aware 
of, including all aspects thereof. It was, in fact, a situa- 
tion resulting from the policy which the Congress had 
formulated, developed and adhered to for more than one 
hundred years. 

If there was any ambiguity in the Act in question—and 
appellants contend there is none—this long established 
Congressional policy and the resulting situation would 
bear heavily upon the construction of the Act, in order to 
give it a meaning consistent and compatible with such 
policy. Since, however, the Act is clear, certain and free 
of ambiguity Appellants submit that these considerations 
rather tend to show why it was the Congress did not in- 
clude commerce ‘‘with the Indian tribes’? within the pur- 
view of the Labor Management Relations Act, 1947, as 
amended. Furthermore, to have done so would have been 
tantamount to partial abrogation or repeal of the Navajo 
Treaty of June 1, 1868. 

The legislative history of the Act does not contain any 


reference to Indians, so we may say, with certainty, the 
Congress intended to adhere to and continue the already 
established controls over commerce ‘‘with the Indian 
tribes.”’ 

The sufficiency of the complaint to state a cause of 
action is, therefore, manifest. It charges: 


(a) An accurate recital of the historical background and 
governmental organization of the Navajo Tribe. 


(b) The Treaty relationship between the Government of 
the United States and the Navajo Tribe, under which 
Treaty sacred and, we hope this Court will find, 
immutable rights were recognized, which, absent 
Congressional legislation, cannot be taken away by 
judicial enactment based upon mere inference, con- 
jecture or desire. 


(ec) The lawfully enacted tribal laws governing Labor 
Management Relations upon and within the Navajo 
Reservation and forbidding any solicitation for 
memberships in or any other activity incidental or 
adjunct of unionization. 


(d) The convincing and compelling reasons considered 
by the Navajo Tribal Council in the formulation of 
its labor policy. 


(e) A delineated analysis of the title and declared pur- 
poses of the Labor Management Relations Act, its 
verbiage and resulting limited scope. 


(£) Uncontroverted, as or were all other material allega- 
tions of the Complaint, that the Navajo Tribe has 
not, either in the execution of the Treaty, observance 
of its terms or in subsequent legislation or by any 
other action, adopted any of the general acts of 
Congress, with exceptions, not including the Labor 
Management Relations Act, 1947, as amended. 


The complaint then was amply sufficient and stated a 
case upon which relief not only could have been granted 
but was demanded. 


POINT 2. THE COURT BELOW ERRED IN ITS DETERMINATION 
THAT THE BUSINESS OF TEXAS-ZINC MINERALS COR- 
PORATION, CONDUCTED UPON THE NAVAJO INDIAN 
RESERVATION UNDER LEASE FROM THE NAVAJO TRIBE 
AFFECTS COMMERCE WITHIN THE MEANING OF THE 
LABOR MANAGEMENT RELATIONS ACT, 1947, AS AMENDED, 
THE WORDS “INTERSTATE COMMERCE” WERE INADVERT- 
ENTLY USED IN PREPARING THE STATEMENT OF POINTS 


In its first conclusion of law the court below said ‘‘The 
operations of Texas-Zine Minerals Corporation’s plant 
located on the Navajo Tribe’s Reservation as described in 
the Complaint herein affect interstate commerce within the 
meaning of the National Labor Relations Act.’’ (J.A. p- 
109) 

Texas-Zinc Minerals Corporation, intervenor-appellee, 
operates an uranium concentrate mill upon the Navajo 
Reservation under a lease with the Navajo Tribe, approved 
by the Secretary of the Interior. The lease is in the 
usual form and, among other things, provides for the pay- 
ment of a fixed rental and royalties, and requires Texas- 
Zine Minerals to give preference in employment to Navajo 
Indians both during construction and in the operation of 
the mill. (J.A. p. 18). 
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Section 14 of the lease provides that it is voidable at 
the option of the Navajo Tribe if the employer uses or 
permits the use of any portion of the lease premises fer 
any unlawful use or conduct whatsoever. (J.A. p. 13). 

The uranium concentrate (yellow cake), processed at the 
mill is a commodity used in the National defense program 
and may not be sold to any purchaser other than the 
Government, without its express permit and consent. (J.A. 
p. 14). 

It is the position of the appellant that the business of 
the Intervenor-Appellee, Texas-Zine Minerals Corporation 
and its transportation of the processed commodity, from 
the Navajo Reservation to the Government’s receiving 
station in Colorado, is in no sense ‘‘interstate commerce”’ 
nor does it ‘‘affect commerce’? within the purview of the 
Constitution, Article I, Section 8, Clause 3, relating to 
commerce with Indian Tribes or of the Labor Management 
Relations Act, 1947, as amended. 

The power given the United States to regulate trade 
with and managing the affairs of Indians in the Articles of 
Confederation had proven to be of little or no practical 
value. This was readily recognized by the Constitutional 
Convention, which, in consideration of the cireumstances 
inserted Article I, Section 8, Clause 3 of the Constitution, 
specifically granting to the Congress the power to regulate 
commerce with Indian tribes. 

As stated in Story, Commentaries on the Constitution 
of the United States, Section 1097: 


‘‘This power (Indians) was not contained in the first 
draft. It was afterwards referred to the Committee 
* * * to consider the propriety of giving to the Con- 
gress the ‘‘power to regulate affairs with the Indians, 
as well within as without the limits of the U. S..7— 
And, in the revised draft, the Committee reported the 
clause, ‘‘and with the Indian tribes.’’? (Journal of the 
Convention, pp. 220, 260, 356). 


The historic purpose of that portion of the clause relat- 
ing to commerce ‘‘with the Indian tribes”’ is well stated in 


Prentice and Egan on the Commerce Clause of the Federal 
Constitution, as follows: 


«¢* * * The purpose with which this power was given 
to Congress was not merely to prevent burdensome, 
conflicting or discriminating State legislation, but to 
prevent fraud and injustice upon the frontier, to 
protect and uncivilized people from wrongs by un- 
scrupulous whites, and to guard the white population 
from the danger of savage outbreaks. 

‘A grant made with such a purpose must convey 
a different power from one whose purpose was to 
insure the freedom of commerce. Congress has, in 
the case of the Indians, prohibited trade in certain 
articles, it has limited the right to trade to persons 
licensed under Federal laws, and in many ways as- 
serted a greater control than would be possible over 
other branches of commerce (p. 342).’’ 


The scope, significance and effect of Article I, Section 
8, Clause 3 of the Constitution, seems to have first com- 
manded the attention of the Supreme Court in the case of 
Cherokee Nation v. Georgia, 5 Pet. 1, 8 L. Ed. 25. This 
was an original proceeding in the Supreme Court by the 
Cherokee Tribe to enjoin the State of Georgia from ex- 
ecution of an act of the state legislature. Plaintiffs basic 
contention was that the Cherokee Nation was a ‘‘foreign 
nation’? within the meaning of the Third Article of the 
Constitution defining the jurisdictional power of the 
Supreme Court. The petition was dismissed because the 
Cherokee Nation was determined not to be a ‘‘foreign 
nation’? within the meaning of the jurisdictional clause; 
but in commenting upon the purpose, scope and effect of 
Article I, Section 8, Clause 3, Mr. Chief Justice Marshall 
delivering the majority opinion says: 

‘Be that as it may [the determined reason for failure 
to enumerate Indian tribes among the parties who 
might sue], the peculiar relations between the United 
States and the Indians occupying our territory are 
such that we should feel much difficulty in considering 
them as designated by the term ‘‘foreign State,’’ were 


there no other part of the Constitution which might 
shed light on the meaning of these words. But we 
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think that in construing them, considerable aid is 
furnished by that clause in the eighth section of the 
third article, which empowers Congress to ‘regulate 
commerce with foreign nations, and among the several 
States, and with the Indian tribes.’ 

“‘In this clause they are as clearly contradistinguished 
by a name appropriate to themselves from foreign 
nations as from the several States composing the 
Union. They are designated by a distinct appellation; 
and as this appellation can be applied to neither of the 
others, neither can the appellation distinguishing 
either of the others be in fair construction applied to 
them. The objects to which the power of regulating 
commerce might be directed, are divided into three 
distinct classes—foreign nations, the several States, 
and Indian Tribes. When forming this article, the 
convention considered them as entirely distinct. We 
cannot assume that the distinction was lost in framing 
a subsequent article, unless there be something in its 
language to authorize the assumption.’’ 


In the arguments before the court below counsel for the 
appellees undertook to put a very different construction 
upon the phrase commerce ‘‘with the Indian tribes’’ con- 
tending, as we understand it, that it encompassed only 
commerce with the Indian tribe as an entity; and as a 
corollary, but without any supporting authority and con- 
trary to the intendment of the opinion in Cherokee Nation 
v. Georgia, supra, that ‘‘commerce with an Indian tribe’’ 
was synonymous with ‘‘interstate commerce.’’ This we 
respectfully submit does not find any support in either 
reason or authoritative decisions. 

Without exception the decisions of the Supreme Court of 
the United States involving treaty tribes have recognized 
what Mr. Chief Justice Marshall characterized as ‘‘the 
peculiar relations between the United States and the 
Indians * * *.’’ 

In the often cited case of United States v. Forty-Three 
Gallons of Whiskey (United States v. Bernard Lariviere), 
93 U.S. 188, 23 L. Ed. 846, which involved the essential 
validity of the Act of June 30, 1834, 4 Stat. 732, ¢. 161, 
USCA Title 25, Sections 223 & 251, as amended by the Act 
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of March 15, 1864, 13 Stat. 29, ¢. 33, USCA Title 25, Sec- 
tion 241, which defined Indian country and directed the man- 
ner in which trade and intercourse with the Indians shall 
be carried on, including, among other things, a prohibition 
against the sale or gift of liquor to an Indian, the Supreme 
Court quoted at length and with approval Chief Justice 
Marshall’s decisions in Cherokee Nation v. Georgia, supra, 
and in Worcester v. Georgia, 6 Pet. 515, 8 L. Ed. 483, 
adding a very interesting observation as follows: 


“Besides, the power to make treaties with the Indian 
tribes is, as we have seen, co-extensive with the power 
to make treaties with foreign nations. And it cannot 
be doubted that the treaty-making power is ample to 
cover all the usual subjects of diplomacy with deffer- 
ent powers. One of these subjects relates to the 
acquisition and distribution of property belonging to 
the citizens or subjects of each in the territory of the 
other. A treaty embracing this matter may contravene 
the statutes of a State; but if it does the courts would 
disregard them and give to the alien the full protection 
accorded him by the Treaty. If this result can be 
obtained by treaty with a foreign nation, surely the 
Federal Government can, in the exercise of its power 
to treat with Indians, make provision over a subject 
like the present, coming, as it does, within the clause 
relating to the regulation of commerce.’’ 


See also Gibbons v. Ogden, 9 Wheat. 1, 6 L. Ed. 23. 

In U. S. v. Holliday, U. S. v. Haas, 3 Wall. 407, 18 L. Ed. 
183, involving the offense of selling spirituous liquors to an 
Indian living off of and apart from the reservation, Mr. 
Justice Miller delivering the opinion cites and quotes with 
approval Chief Justice Marshall’s opinion in Gibbons v. 
Ogden, supra, held that the power vested in the Congress 
to regulate commerce with the Indian tribes included ‘‘the 
individuals composing those tribes’’, including all aspects 
of such commerce and wherever the subject exists. 

In Ex Parte Webb, 225 U. S. 663, 56 L. Ed. 1248, the 
petitioner, a non-Indian, applied for habeas corpus and 
certiorari to inquire into his detention under a bench 
warrant charging him with bringing intoxicating liquors 
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into that part of the State of Oklahoma, formerly known 
as the Indian Territory. 

In essence the Court held that the Congress in the ex- 
ercise of its power to regulate commerce with the Indian 
tribes situated within the limits of the state may so 
legislate, when creating a new state out of a territory 
inhabited by Indian tribes, into which territory the intro- 
duction of intoxicating liquors was forbidden by existing 
laws and treaties as to preserve those laws and treaties 
regulating such commerce and, in this instance, applied that 
law to a non-Indian in that district. 

‘“‘Commerce’’ is a generic word of extensive import; 
and no all-embracing definition thereof has ever been for- 
mulated. While it, of course, includes trade, traffic pur- 
chase, sale or exchange of commodities and transportation 
of persons or property, it is much broader than this and 
includes intercourse. 

15 C.J.S., Section 1, pp. 256, 257. 

Since there are but few cases defining the scope of the 
commerce clause insofar as it relates to commerce or 
intercourse with an Indian tribe, we think the Court might 
profitably apply the cases which define ‘‘commerce with 
foreign nations’’ in determining the meaning and scope of 
the phrase commerce with an Indian tribe. 

In relation to commerce with foreign nations, it has been 
said to be 


‘‘Every specie of intercourse with foreign nations, be- 
tween citizens of the United States and foreign subjects 
as individuals.’’ 

Gibbons v. Ogden, supra. 

United States v. Steffens, 100 U.S. 82 25 L. Ed. 550. 


Commerce with foreign nations, sometimes referred to 
as international commerce, means commerce between citi- 
zens of the United States and citizens or subjects of 
foreign governments as individuals. It embraces every 
specie of commercial intercourse between the United States 
and foreign nations. 

15 C.J.S., Section 3, p. 259. 
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Commerce ‘‘among the states’’ has been defined to mean 
‘“*commerce which concerns more than one state’’ or as 
differentiated from commerce wholly within a state. 


Ware v. Mobile County, 209 U.S. 405, 52 L. Ed. 855. 
Groves v. Slaughter, 15 Pet. 449, 10 L. Ed. 800. 


It is perhaps worthy of note that the position of the 
Appellants finds suport in Federal Indian Law 1958 an 
updating and revision of the Handbook of Federal Indian 
Law by Felix S. Cohen, 1940, Chapter 2, Section 2, Pages 
26-29, and again in Chapter 5, Pages 373-390. As a 
matter of fact, it can safely be said that under and by 
virtue of the Constitution, Article I, Section 8, Clause 3, 
the Treaty of June 1, 1868, USCA, Title 25, Section 2, and 
the inexhaustible and inherent power of the Congress that 
the Federal Government, as trustee and guardian of its 
wards, may and does regulate all trade, traffic and inter- 
course with the Indian Tribes, including the administration 
of their lands and funds, the registry of their birth, and 
the probation of their estates. So far as we are aware 
the power of the Congress to supervise, cither directly or 
through the Seeretary of the Interior, the management of 
these affairs has never been held to have been inferentially 
delegated to any other agency. 

It seems so clear as to admit of no argument that the 
business conducted on the Navajo Reservation by the 
Tribe’s corporate lessee, including the transportation of 
its products from the reservation to the Government stock- 
pile in Colorado, can not be said to be within the purview 
of the Labor Management Relations Act, 1947, as amended. 


POINT 3. THE COURT BELOW ERRED IN ITS DETERMINATION 
THAT THE LABOR MANAGEMENT RELATIONS ACT, 1947, 
AS AMENDED, HAS APPLICATION TO COMMERCE WITH AN 
INDIAN TRIBE 


This is the basic fundamental and controlling point in 
this case. The appellants contend that the Labor Manage- 
ment Relations Act, 1947, as amended, does not apply to 
or affect in any way commerce with the Navajo Tribe, in- 
cluding, in this instance, the processing on the reservation 
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and the transportation of a commodity from the reserva- 
tion to a Government stock pile in Colorado, by a corporate 
lessee of the Tribe. 

The Labor Management Relations Act, 1947, as amended, 
is entitled: 


‘““An Act to amend the National Labor Relations 
Act, to provide additional facilities for the mediation 
of labor disputes affecting commerce, to equalize legal 
responsibilities of labor organizations and employers, 
and for other purposes.’’ 


The Short Title and Declaration of Policy of the Labor 
Management Relations Act, 1947, as amended provides 
in part: 


“#2 * (b) * * * It is the purpose and policy of 
this Act, in order to promote the full flow of com- 
merce, to prescribe the legitimate rights of both em- 
ployees and employers in their relations affecting 
commerce, * * * to define and prescribe practices on 
the part of labor and management which affect com- 
merce * * °.”? 


The terms ‘‘commerce’’ and ‘‘affecting commerce’’ are 
defined in Sections 2(6) and (7) of the Amended <Act, as 
follows: 


‘¢(6) The term ‘commerce’ means trade, traffic, 
commerce, transportation, or communication among 
the several States, or between the District of Columbia 
or any Territory of the United States and any State 
or other Territory, or between points in the same 
State but through any other State or any Territory 
or the District of Columbia or any foreign country.”’ 


‘<(7) The term ‘affecting commerce’ means in com- 
merce, or burdening or obstructing commerce or the 
free flow of commerce, or having led or tending to 
lead to a labor dispute burdening or obstructing com- 
merce or the free flow of commerce.’’ 


It should be immediately apparent that the Congress in 
framing the Labor Management Act, 1947, as amended, 
went to great lengths to carefully, specifically, and, it 
might be added, broadly, define the terms ‘‘commerce’’ 
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and ‘‘affecting commerce’’ to which the Act applied. What 
was intended to be covered and included by these terms 
was set forth in minute detail. These definitions were 
written and enacted into law with reference to and by 
authority of Article I, Section 8, Clause 3 of the Consti- 
tution. The Congress carefully avoided any reference to 
commerce ‘‘with the Indian tribes.’’ On the one hand, the 
definitions are elaborate, detailed and specific on the sub- 
ject of ‘‘commerce with foreign nations, and among the 
several states,’’ but, on the other hand, the Act is abso- 
lutely silent with respect to commerce with or affecting 
the Indian tribes. 

In these circumstances, it is urged that under long- 
established rules of statutory construction the Act may 
not properly be construed to apply to or to affect any 
activity or enterprise on the Navajo Reservation even 
though such activity or enterprise may be considered com- 
mercial in the colloquial or ordinary sense. 

Even the title of the Act refers only to ‘‘interstate and 
foreign commerce,’’ and does not mention or refer to 
commerce ‘‘with the Indian tribes.’’ 


‘Where there is no ambiguity in the words, there 
is no room for construction * * *. To determine 
that a case is within the intention to a statute, its 
language must authorize us to say so.’’ Yates v. 
United States, 354 U.S. 298, 1 L.Ed. 2d, at p. 1367. 


‘“‘Where the language of a statute is transparent, 
and its meaning clear, there is no room for the office 
of construction where there is nothing to construe.’’ 
Lewis v. United States, 92 U.S. 618, 23 L.Ed. at p. 514. 


“But if the words of the law are clear and positive, 
it cannot be altered by the considerations of its in- 
convenience. That would be a subject for legislative, 
not judicial inquiry.”? United States v. Fisher, 2 
Cranch 358, 2 L.Ed. at p. 306. 


The exclusion from the scope and operation of the Act 
of commerce with the Indian tribes is, we submit, as clear 
and certain as in any instance referred to in any of the 
cases upon the point. The wisdom and propriety of the 


34 


exclusion is not open to judicial review. It rests solely 
with the Congress of the United States. 
Berman v. Parker, 348 U.S. 26, 99 L.Ed. 27 (1954). 
The commerce clause, Article I, Section 8, Clause 3, is 
the only express grant of power in the Constitution of 
the United States which mentions Indians. It has been 
authoritatively said: 


‘‘the Congressional power over commerce with the 
Indian tribes, plus the treaty making power is much 
broader than the power over commerce with the 
states.’’? Federal Indian Law, U.S. Dept. of Interior, 
1958, page 27. 


and 


‘so long as ‘Indian tribes’ exist as such, or until the 
Constitution is amended, Congress ostensibly will re- 
tain the plenary power granted or implied in Article I, 
Section 8 of the Constitution, to regulate tribal activ- 
ities and thereby the activities of individual members.”’ 
Federal Indian Law, page 27. 


Historically, the power of Congress to regulate com- 
merce with the Indians is nation-wide and has been many 
times exercised by direct legislation. One of the early 
exercises of the regulatory power is found in the Act of 
June 30, 1834, 4 Stat. 729, 25 USCA 251, as amended by 
the Act of May 21, 1934, 48 Stat. 787. 

There are many statutes and cases construing them 
relating to criminal jurisdiction in the ‘‘so-called Indian 
country”’ defined as such in the Act of June 25, 1948, ¢. 645, 
62 Stat. 757, 18 U.S.C. 1151, as amended. The jurisdic- 
tion exercised in the field of Indian law by the tribal 
governments and their Courts of Indian Offenses is well 
described in Iron Crow et al. v. The Ogallala Sioux Tribe 
of the Pine Ridge Reservation, 231 F. 2d 89 (8th Cir.), 
as follows: 


“It would seem clear that the Constitution, as con- 
strued by the Supreme Court, acknowledges the para- 
mount authority of the United States with regard to 
Indian tribes, but recognizes the existence of Indian 
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tribes as quasi-sovereign entities possessing all of the 
inherent rights of sovereignty excepting where re- 
strictions have been placed thereon by the United 
States itself.’’ 


It has been authoritatively determined that the power 
to regulate commerce with the Indian tribes rests exclu- 
sively with the Congress and so long as the Indians remain 
a distinct people, with an existing tribal organization, ree- 
ognized by the political department of the government, 
the Congress may say with whom and on what terms they 
shall deal and what articles shall be contraband. 


United States v. 43 Gallons of Whiskey, 93 U.S. 198, 
23 L.Ed. 846 (1883). 


The Congress is restrained, if restrained at all, in the 
enactment of legislation affecting Indians, by their con- 
scious awareness that such legislation must meet that 
standard of fairness, justice and equity which the Amer- 
ican people expect from their government in its dealings 
with its dependent wards and also because all such legis- 
lation is to be judged by the courts in the application 
thereto of the basic constitutional provisions respecting 
the privileges and sanctity of the rights of persons and the 
enjoyment of their property. 

There are, of course, many instances in which the Con- 
gress has made Federal statutes applicable to some or 
all of the Indian reservations. This has been accom- 
plished by including in the Act express provisions to that 
effect or by so framing the statute as to make it applicable 
to all persons or to all geographical areas over which the 
Congress has the power to legislate. In other words, the 
statutes are ‘‘so expressed as to clearly manifest an inten- 
tion to include them [the Indians],’’ the test applied in 
Elk v. Wilkins, supra, or they are statutes ‘‘in terms apply- 
ing to all persons,’’ the test applied in Federal Power 
Commission v. Tuscarora Indian Nation, 362 U.S. 99, 80 
Sup.Ct. 543. 
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Statutes illustrating the point are: 


The Civil Aeronautics Act, Act of June 23, 1938, c. 601, 
52 Stat. 977, USCA, Title 49, Section 401, which defines 
air carrier. 


‘Air carrier means any citizen of the United 
States * * *.”’ 


‘‘Air commerce means * * * or any operation of 
aircraft within the limits of any civil airway.”’ 


The Bankruptey Act, Act of July 1, 1898, c. 541, Section 
4, 30 Stat. 547, USCA, Title 11, Section 22, in defining 
who may become a bankrupt says: 


(a) ‘‘Any person * * *.”’ 


oo * @ 99 


(b) ‘*Any natural person 


The Fair Labor Standards Act of 1938, Act of June 25, 
1938, c. 676, 52 Stat. 1060, USCA, Title 29, Section 206(a) 
which provides ‘‘every employer * * *.’’ 

‘¢Persons means an individual * * * or any organized 
group of persons.”’ 

‘<Commerce means trade, commerce, transportation 
transmission, or communication among the several 


states or between any state and any place outside 
thereof.”’ 


Federal Alcohol Administration Act of August 29, 1935, 
ec. 814, Section 3, 49 Stat. 978, USCA, Title 27, Section 
203. 


‘in order effectively * * * to emphasize the twenty- 
first amendment, and to protect the revenue and en- 
force the postal laws with regard to distilled 
spirits ee ©» 


(a) ‘‘Shall be unlawful * * * for any person so 
engaged to sell * * *. The term ‘interstate or for- 
eign commerce’ means commerce between any state 
and any place outside thereof * * °.”’ 


Agricultural Adjustment Act of 1938, Act of February 
16, 1938, ¢. 30, Section 1, 52 Stat. 360, USCA, Title 7, 
Section 1281, defines 


‘‘commerce’’ as sale * * * between any state of ter- 
ritory, or the District of Columbia, or Puerto Rico 
and any place outside thereof.’’ 


The Income Tax Act, Act of August 16, 1954, c. 736, 
68 A. Stat. 5, USCA, Title 26, Section 1, imposes a tax 
upon ‘‘every individual.’’ 

Federal Narcotics Drug Act, Act of February 9, 1909, 
ce. 100, Section 2, 35 Stat. 614, USCA, Title 21, Section 173, 
make unlawful to: 


“Import * * * into the United States or any terri- 
tory under its control or jurisdiction * * *.’’ 


Civil Rights Act, Act of March 4, 1909, c. 321, Section 
19, 35 Stat. 1092, USCA, Title 18, Section 241, prohibits 
any conspiracy against the rights of ‘‘any citizen.’’ 


A. Distinguishing Cases Said to Be in Conflict With 
Elk v. Wilkins, Supra. 


In the court below attorneys for the appellees mistakenly 
contended that the rule of the decision in Elk v. Wilkins, 
supra, to the effect that unless general acts of Congress 
are so expressed ‘‘as to clearly manifest an intention to 
include them, they do not apply to Indians,’’ was in some 
respect, which we are unable to comprehend, modified by 
the recent decision of the Supreme Court in Federal Power 
Commission v. Tuscarora Indian Nation, decided March 7, 
1960, 362 U.S. 99, 80 Sup.Ct. 543. This we submit is not 
the case. The ultimate question presented and decided 
in the Tuscarora case was stated by Mr. Justice Whittaker 
as follows: 


“The ultimate question presented by these cases is 
whether certain lands purchased and owned in fee 
simple by the Tuscarora Indian Nation * * * may be 
taken (under eminent domain) by the licensee of the 
Federal Power Commission as directed by the Con- 
gress in Public Law 85-159, 71 Stat. 401.”’ 
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Public Law 85-159 provides that ‘‘reservation lands could 
not be taken for the project unless the Power Commission 
found that ‘‘the license will not interfere or be inconsistent 
for the purpose for which such reservation was created or 
acquired.’’ 

In the majority opinion, it is said: 


‘the parties have urged upon us a number of con- 
tentions but, we think, these cases turn upon the an- 
swers to two questions, namely (1) whether the Tus- 
carora lands covered by the Commission’s license are 
a part of reservation as defined and used in the Fed- 
eral Power Act. * * *, and if not, (2) whether not- 
withstanding 25 USC, Section 177, those lands may be 
condemned under the eminent domain powers con- 
ferred by Section 20 of the Federal Power Act * * *.’’ 


Thereupon the court determined that the lands being 
condemned were not a part of the Tuscarora ‘‘reserva- 
tion’’ and that accordingly no such finding by the Com- 
mission was required. 

It is difficult to follow the court’s reasoning that such 
lands were not a part of a ‘‘reservation.’’ However, the 
opinion and rule of the decision must be read and applied 
in light of that determination. So read and so construed, 
there is no inconsistency between the rule of the decision 
in the Tuscarora case, decided in March of 1960, and the 
rule of the decision in Elk v. Wilkins, decided in 1884. 

Mr. Justice Whittaker, after reciting the Tuscarora’s 
reliance upon the rule of Elk v. Wilkins and after recogniz- 
ing the impact of that decision, said: 

‘‘However that may be, it is now well settled by many 
decisions of this court that a general statute in terms 


applying to all persons includes Indians and their 
property interests.’’ 


This is, in reality a distinction without a difference, a 
mere play on words, for so far as we are aware no one 
has ever seriously contended, certainly appellants do not 
contend—that ‘‘a general statute in terms applying to 
all persons,’’ does not include Indians. 
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The majority opinion in the Tuscarora case holds that 
the eminent domain section of the Federal Power Act, 
permits condemnation of lands owned in fee by Indians 
(not part of the reservation). Under the general con- 
demnation statute, the Act of August 1, 1888, c. 728, Section 
1, 25 Stat. 357, as amended, USCA Title 40, Section 257, 
it has been consistently held that, unless specifically ex- 
cepted, all lands within the territorial limits of the United 
States, no matter who owns them, are subject to the exer- 
cise of the power of eminent domain by the Federal 
government. This rule has been many times applied to 
the property of the several States of the Union and of 
political sub-divisions of all kinds. 

The majority opinion in the Tuscarora case drew vig- 
orous and caustic criticism in the dissenting opinion of 
Mr. Justice Black, joined by the Chief Justice and Mr. 
Justice Douglas. The minority opinion rather effectively 
destroys the claimed support of most of the cited cases in 
the majority opinion. The main criticism of the minority 
was, however, directed against the majority’s determina- 
tion that the lands in question were not a part of a ‘‘reser- 
vation.’? That is not our concern and in applying that 
opinion to this case we must read it as though the majority 
were correct in that determination. We cannot, however, 
resist the temptation to invite this Court to read that 
portion of the minority opinion which correctly and in 
complete detail sets forth the long history of the relation- 
ship between the Government of the United States and the 
Indian Tribes with which it had made treaties. The con- 
cluding portion is particularly interesting, it says: 

‘There may be instances in which Congress has 
broken faith with the Indians, although examples of 
such action have not been pointed out to us. Whether 
it has done so before now or not, however, I am not 
convinced that it has done so here. I regret that this 
Court is to be the governmental agency that breaks 


faith with this dependent people. Great nations, like 
great men, should keep their word.”’ 
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The Simplot case: 


In the court below the attorneys for the National Labor 
Relations Board and the appellee unions contended that 
the Simplot case was authority for the proposition that 
the Labor Management Relations Act, 1947, as amended, 
applies to ‘‘commerce with an Indian Tribe.’’ 

The representation case known as “‘J. R. Simplot Co.,”’ 
100 NLRB 771 (1952) ; reaffirmed 197 NLRB 1211 (1953), 
is the only one of which we are aware involving applica- 
tion of the Labor Management Relations Act, 1947, as 
amended, to an Indian reservation. The case is not in 
point and does not constitute a precedent in this instance. 
Recitals in the opinion of the Labor Board clearly indicate 
that the Shoshone Tribe, there involved, had actually 
adopted a constitution; that they had actually adopted the 
general laws of the United States (Labor Management 
Relations Act, 1947, as amended, a general law of the 
United States, was then in effect). This law was neces- 
sarily included in the tribes adoption of the general laws. 
In addition, the Tribe had actually granted specific per- 
mission to the petitioner to enter upon the reservation 
for the purpose of engaging in organizational activities. 

Under no stretch of the imagination could this decision 
be considered a precedent for applying the Labor Manage- 
ment Relations Act, 1947, as amended, to the Navajo Reser- 
vation. As above indicated, the Navajo Tribe has not 
adopted a constitution under the Wheeler-Howard Act. 
It has not adopted the general laws of the United States. 
On the contrary, the Navajos have refused to do so and in 
addition have adopted an express prohibition against any 
adjunct or incident of unionization, including solicitation, 
on the Navajo Reservation, making it a crime for an 
Indian to do so and providing for the exclusion of a non- 
Indian, if any should violate these laws. 
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POINT 4. THE COURT BELOW ERRED IN ITS FAILURE AND 
REFUSAL TO FIND AND DETERMINE THAT. ABSENT CON- 
GRESSIONAL LEGISLATION TO THE CONTRARY, THE 
NAVAJO TRIBAL COUNCIL HAS THE POWER AND AU- 
THORITY TO REGULATE LABOR RELATIONS UPON THE 
NAVAJO RESERVATION 


From the early days of the Republic until the present 
time the Supreme Court of the United States and the Cir- 
cuit Court of Appeals have consistently recognized Indian 
tribes as ‘‘distinct political communities.’’? This recogni- 
tion has been twice accorded to the Navajo Tribe within 
the past two years. With limitations hereinafter set forth 
(not including the Labor Management Relations Act, 1947, 
as amended), the Supreme Court ard the Circuit Court of 
Appeals have upheld Tribal sovereignty and powers of 
local self government. 

In Worcester v. Georgia, 6 Pet. 515, 8 L.Ed. (1832), deal- 
ing with the sovereignty of the Cherokee Nation, Mr. Chief 
Justice Marshall put it in this way: 


“The Cherokee nation * * * is a distinct community, 


occupying its own territory * * * in which the laws of 


Georgia can have no force, and which the citizens of 
Georgia have no right to enter, but with the assent of 
the Cherokees themselves, or in conformity with 
treaties, and with the acts of Congress. The whole 
intercourse between the United States and this nation, 
is, by our constitution and laws, vested in the govern- 
ment of the United States.’’ 6 Pet. 561. 


In Lee v. Williams, 358 U.S. 218, 79 S.Ct. 269, Mr. Justice 
Black speaking for a unanimous court and dealing with 
appellant, Navajo Tribe, cites with approval the Marshall 
opinion in the Worcester case, supra, and says: 


‘‘No departure from the policies which have been sup- 
plied to other Indians is apparent in the relationship 
between the United States and the Navajos. On June 
1, 1868, a treaty was signed between General William 
T. Sherman, for the United States, and numerous 
chiefs and headmen of the ‘Navajo nation or tribe of 
Indians.’ At the time this document was signed the 
Navajos were an exiled people, forced by the United 
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States to live crowded together on a small piece of 
land on the Pecos River in eastern New Mexico some 
300 miles east of the area they had occupied before the 
coming of the white man. In return for their promise 
to keep peace, this treaty ‘set apart’ for ‘their perma- 
nent home’ a portion of what had been their native 
country, and provided that no one, except United States 
Government personnel, was to enter the reserved area. 
Implicit in these treaty terms, as it was in the treaties 
with the Cherokees involved in Worcester v. Georgia, 
was the understanding that the internal affairs of the 
Indians remained exclusively within the jurisdiction 
of whatever tribal government existed.’’ 


In Native American Church v. The Navajo Tribal Coun- 
cil (10CCA) 272 F. 2d 131 (1959), a case seeking to enjoin 
enforcement of an ordinance adopted by the Navajo Tribal 
Council, making it an offense to introduce a bean known 
as peyote allegedly used by the church in connection with 
and as part of its religious ceremony, “ircuit Judge Hux- 
man, speaking for a unanimous court, says: 


‘*Much has been written with respect to the status of 
Indian tribes under the Government, and with respect 
to the jurisdiction of Federal or State courts over con- 
troversies between non-members and a tribe, or be- 
tween members of a tribe. or controversies between 
Indian members of a tribe and the tribe as an entity. 
The early case of Worcester v. Georgia, 6 Pet. 515, 31 
U.S. 350, 8 L.Ed. 483, is the leading case on the subject. 
The opinion of Chief Justice Marshall developed the 
subject at great length. The gist of the opinion is that 
Indian nations and tribes are distinct political entities, 
having territorial boundaries within which their au- 
thority is exclusive; that within their borders they have 
their own government, laws and courts, and are not 
subject to the laws of the state in which they are located 
or to the laws of the United States, except where Fed- 
eral laws are made applicable to them by Congres- 
sional enactment, and that Federal courts are without 
jurisdiction unless jurisdiction is expressly conferred 
by Congressional enactment. In the United States v. 
Kagama, 118 US. 375, 6 S.Ct. 1109, 1112, 30 L.Ed. 228, 
the court sums up their status in the following lan- 


guage: 
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“«They were, and always have been, regarded as hav- 
ing a semi-independent position when they preserved 
their Tribal relations; not as states, not as nations, 
not as possessed as a separate people, with the power 
of regulating their internal and social relations and 
thus far not brought under the laws of the Union 
or of the state within whose limits they resided.”’ 


These declarations by the Supreme Court have been 
adhered to in a long line of cases. * * * (citing cases) 


“‘Thus construed, the First Amendment places limita- 
tions upon the action of Congress and of the States; 
but as declared in the decisions hereinbefore discussed, 
Indian tribes are not states. They have a status high- 
er than that of states. They are subordinate and de- 
pendent nations possessed of all powers as such only 
to the extent that they have expressly been required 
to surrender them by the superior sovereign, the 
United States. The Constitution is, of course, the 
supreme law of the land, but is nonetheless a part of 
the laws of the United States. Under the philosophy 
of the decisions it, as any other law, is binding upon 
Indian nations only where it expressly binds them, or 
is made binding by treaty or some act of Congress.’’ 


In Federal Indian Law, 1958, at pages 395 and 396, it is 
said: 


‘‘Bach Indian tribe began its relationship with the 
Federal Government as a sovereign or quasi-sovereign 
government, recognized as such by treaty and in legis- 
lation. These powers of sovereignty have been limited 
from time to time by special treaty provisions and 
laws designed to take from the Indian tribes control 
of matters which, in the judgment of Congress, should 
be exercised elsewhere. The statutes of Congress, 
then, must be examined carefully in many instances 
to determine the limitations of tribal sovereignty rather 
than to determine its source or its positive content. 
What is not expressly limited often remains within 
the domain of tribal sovereignty simply because State 
jurisdiction is federally excluded and_ governmental 
authority must be found somewhere. That is a prin- 
ciple to be applied generally in order that there shall 
be no general failure of government control.’’ 
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“<The acts of Congress which appear to limit the pow- 
ers of an Indian tribe are not to be unduly extended by 
doubtful inference.’’ 


and again at pages 397 and 398: 


‘‘The case in which the doctrine of Indian self-govern- 
ment was first established has a certain prophetic char- 
acter. Again and again, as cases came before the Fed- 
eral courts, administrative officials, State and Federal, 
were forced to reckon with the doctrine of Indian self- 
government. The legislative high-water mark of legis- 
lative recognition was the Wheeler-Howard or Indian 
Reorganization Act.’’ 


‘sThe whole course of judicial decision on the nature 
of Indian tribal powers is marked by adherence to 
three fundamental principles: (1) An Indian tribe 
possessed, in the first instance, all the powers of any 
sovereign state. (2) Conquest rendered the tribe sub- 
ject to the legislative power of the United States and, 
in substance, terminated the external powers of sov- 
ereignty of the tribe, e.g., its powers to enter into 
treaties with foreign nations, but did not by itself 
terminate the internal sovereignty of the tribe, i-e., its 


powers of local self-government. (3) These internal 
powers were, of course, subject to qualification by 
treaties and by express legislation of Congress, but, 
save as thus expressly qualified, many powers of in- 
ternal sovereignty have remained in the Indian tribes 
and in their duly constituted organs of government.’’ 


Federal Indian Law, 1958, is a departmental publication, 
an updating and revision of Cohen’s Handbook on Indian 
Law, first printed in 1940. The significance of the recogni- 
tion therein of tribal powers ought to be apparent. For 
nearly one hundred years, appellant, Navajo Tribe and 
other tribes similarly situated, have struggled long and 
hard for recognition by the Department of the Interior of 
their basic and fundamental rights. Throughout most of 
this period, the Navajo Tribe and other tribes similarly 
situated, carried on the struggle without the advice and 
benefit of counsel of their own selection. They were more 
or less dependent upon the whim and sometimes caprice 
of the officials of the Department of the Interior and of its 
legal staff. 
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Had Point (3), quoted above, been made to read: 


«<* * * but, save as thus expressly qualified, (all of the) 
instead of ‘many powers’ of internal sovereignty have 
remained in the Indian tribes * * *”’ 


it would have more accurately expressed the impact of the 
decisions of the Supreme and Appellate Courts of the 
United States and the continued recognition of their sov- 
ereignty by the Courts and by the Congress of the United 
States. 

Thus, though the incidents of wrongful encroachment 
upon the fundamental power of Tribal governments by the 
Department of the Interior and by the several State gov- 
ernments in which the reservations are located, are alto- 
gether too frequent, we are not aware of any instance in 
which the Congress of the United States, the Supreme 
Court of the United States, or the Circuit Courts of Appeal, 
have ever failed to properly recognize and to give appro- 
priate effect to the inherent power of local self-government 
enjoyed by the Treaty Tribes. 

Proceeding then from a basic premise that the Navajo 
Tribe of Indians is a separate and distinct community, and 
possesses the powers of sovereignty and local self-govern- 
ment, subject and subordinate only to the plenary power of 
the Congress to enact, when it so desires, and to make 
applicable to the Navajo Reservation and to the Tribe 
such of the general laws of the United States as it, the 
Congress, considers to be in the interests of the Indian 
wards of the government and, of course, to the restrictions 
contained in its Treaty, the Navajo Tribal Council duly 
and lawfully adopted as the labor policy of the Navajo 
Tribal Council duly and lawfully adopted as the labor 
policy of the Navajo Tribe three resolutions: 

(a) Resolution CA-48-58 provided for creation, 
operation and maintenance of a vocational training 
program. 

(b) Resolution CA-49-58 adopting the Committee’s 
report and denying authority to solicit for member- 
ships in or to continue any other incident or adjunct 
of unionization activity on the Navajo Reservation. 
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(c) Resolution CA-54-58—a comprehensive declara- 
tion of the Navajo Tribal Labor policy; prohibiting 
any adjunct or incident on the Reservation: non-dis- 
crimination right-to-work law and providing for the 
exclusion from the Reservation of any non-Indian who 
violates its terms and for punishment of any Indian 
for violation thereof. 


The validity of these enactments and in essence their 
legal effect carries the administrative approval of the Sec- 
retary of the Interior. 

The resolutions in question were submitted to the Com- 
missioner of Indian Affairs for his approval or disap- 
proval, as the case might be, and upon his submission of 
them to the Solicitor of the Department of the Interior, it 
was determined that the enactment of these resolutions was 
within the power of the Navajo Tribal Council and that 
neither of them required the approval of the Secretary of 
the Interior or of the Commissioner. (See Opinion of As- 
sistant Solicitor, dated June 8, 1959, J.A. p. 73). 

Accordingly, these three resolutions constitute the law 
of the Reservation in labor management relations and must 
be recognized and be given effect. 


POINT 5. THE COURT BELOW ERRED IN ITS FAILURE AND 
REFUSAL TO FIND AND DETERMINE THAT THE NATIONAL 
LABOR RELATIONS BOARD WAS AND IS WITHOUT JURIS- 
DICTION OF A CERTIFICATION PROCEEDING RELATING 
TO A BUSINESS CONDUCTED UPON THE NAVAJO TRIBAL 
RESERVATION UNDER LEASE FROM THE NAVAJO TRIBE 


In the Certification Proceedings before the National La- 
bor Relations Board, numbered 20-RC-3581, commenced by 
appellee, United States Steelworkers of America, the 
Navajo Tribe intervened, appearing specially and for the 
sole purpose of moving to dismiss it upon the grounds that: 


(a) The Labor Management Relations Act, 1947, as 
amended, does not regulate commerce ‘‘with Indian 
tribes,’ and had no application to the Navajo Reser- 
vation. 


(b) The National Labor Relations Board was and is 
without jurisdiction to hear and determine a petition 
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for certification upon an election to be conducted among 
the employees of a business conducted upon the Navajo 
Reservation by a corporate lessee of the Tribe. 


It follows, of course, that since the National Labor Rela- 
tions Board, a quasi-judicial tribune, is a creature of the 
Labor Management Relations Act, 1947 as amended, de 
signed to function solely and only for the enforcement 
thereof, that the scope and extent of the Board’s jurisdic- 
tion is limited to the scope and area within which the Act 
is effective. 

We are not here to ‘‘review’’ the exercise of a discre- 
tionary power of the National Labor Relations Board in an 
area of jurisdiction lawfully vested in it. We are not here 
seeking to review a discretionary act or to review the deter- 
mination of disputed facts by either the National Labor 
Relations Board or by the United States District Court— 
there are no disputed facts. The appellants’ motion to dis- 
miss the Certification Proceeding, though not traversed, 
was supported by uncontradicted oral and documentary 
evidence—the case in the Court below was heard and deter- 
mined upon motion to dismiss and for summary judgment, 
which, of course, admit all material facts properly pleaded. 

Appellants’ appeal to this Court is that it exercise its 
jurisdiction and authority to protect the Navajo Tribe from 
unlawful and illegal usurpation of power by the National 
Labor Relations Board in making and entering its Deci- 
sion and Order of Election (JA p. 37), in a proceeding for 
certification over which it had absolutely no jurisdiction. 

Leedom v. Kyne, 358 US 184, 3 L ed. 2nd 210, 79 S Ct. 


180, affirming the Ct. of Appeals for the Dist. of Colum- 
bia, 101 App. D.C. 398, 249 F 2d. 490. 


Notwithstanding the approval thereof by the Court be- 
low based upon a palpably erroneous finding that the busi- 
ness of the appellants’ corporate lessee conducted on the 
Reservation ‘‘affects commerce’’ within the meaning of the 
Labor Management Relations Act, 1947, as amended, the 
Decision and Order for Election was and continues to be 
null and void, and of no effect. 
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In this respect, it should be noted that the Board itself 
divided three for and two against upon the exercise of juris- 
diction and the applicability of the Act. The Court below 
seems to have lost sight of or mistakenly assumed that the 
definition of ‘‘commerce’’ contained in Sees. 2(6) and (7) 
of the Act, were without significance. The Court below 
also seemed not to consider that a constitutional delegation 
of power, relating to separate and distinct matters, requires 
separate and distinct treatment in legislation. The Con- 
gress does not legislate, as to such powers, by mere infer- 
ence. They are always treated by specific or comprehensive 
language, not admitting of doubt. 

We are not unmindful of the trend of public opinion; 
the powerful position to which the labor organizations have 
elevated themselves; the benefits which organized labor 
have obtained and made secure for the labor force, and 
there are many; but we are equally mindful of the unfortu- 
nate plight in which the Indian people find themselves even 
today. We are also mindful of the compelling reasons 
which have prompted Congress to deal with them as a weak, 
helpless and dependent group. We continue to firmly be- 
lieve that the political question, and it is a political ques- 
tion, as to how long this special treatment by the Congress 
shall continue is properly and wisely lodged in the Con- 
gress of the United States. 

For these reasons we are hopeful that unless and until 
the Congress in the exercise of its admitted plenary power 
and authority to regulate commerce ‘‘with the Indian 
tribes,’”’ sees fit to make the Labor Management Relations 
Act, 1947, as amended, specifically applicable to Indian 
reservations, by so defining ‘‘commerce’’ covered by said 
Act so that it includes commerce ‘‘with the Indian tribes,’’ 
that this Court will not countenance or lend its approval to 
the bootstrap-like efforts of the National Labor Relations 
Board and of the Unions to administratively broaden the 
scope of the Act to include jurisdiction over commerce 
which the Act does not give to the National Labor Relations 
Board. 
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CONCLUSION 


The persuasive and compelling philosophy underlying all 
of the opinions of the Supreme Court and the Circuit Court 
of Appeals dealing with the relationship between the Gov- 
ernment of the United States and the Indian Tribes, par- 
ticularly those Indian tribes with whom the Government 
has entered into treaties leads irresistably to the conclu- 
sion that the Congress did not intend the Labor Manage- 
ment Relations Act to apply and that it does not apply to 
commerce ‘‘with the Indian tribes.’’ 

Certain it is that the Congress has and intends to con- 
tinue, for some time at least, its efforts to protect the Indian 
and control all forms of commerce with him until the Indian 
has attained a status enabling him to enter the competitive 
arena of the American way of life on a level of substantial 
equality. If it be that the Congress should ever determine 
to open Indian reservations to unrestricted competition, 
including unionization, in all of its aspects, let the Con- 
gress say so by legislative enactment. Until the Congress 
does so, we are confident the courts will be content with 
the proper application and enforcement of the law as Con- 
gress has written it, rather than as special interest groups 
think it should have been written. 
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BRIEF FOR APPELLEES 


JURISDICTIONAL STATEMENT 


This case is before the Court upon an appeal from 
an order of the District Court granting appellees’ 
motions to dismiss appellants’ complaint and/or for 
summary judgment (J.A. 107).’ In their complaint, 


1%J A.” refers to the portion of the record printed as a Joint 
Appendix to the briefs. References preceding a semicolon are 
to the District Court’s Findings and Conclusions; those follow- 
ing are to the complaint and to the exhibits. 

Motions to dismiss the complaint and/or for summary judg- 
ment were filed by appellees National Labor Relations Board, 
International Hod Carriers Union, and International Union of 
Operating Engineers (J-A. 30, 31, 95, 103). A motion for 
summary judgment was filed by Appellee United Steelworkers 
(J.-A. 75). 
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appellants Navajo Tribe and Paul Jones, a member 
thereof, hereafter collectively called the Tribe, sought 
a declaratory judgment that the National Labor 
Relations Act, as amended (61 Stat. 136, 29 Stat. 
519, 29 U.S.C., 151 et seq.), is not applicable to an 
interstate business carried on by Texas-Zine Minerals 
Corporation and located on the Navajo Tribe reserva- 
tion. In addition, the complaint requested that the 
National Labor Relations Board be enjoined from 
conducting a representation election under Section 
9(¢) of the Act among the employees of that com- 
pany who were employed at its plant on the Navajo 
Reservation. The jurisdiction of this Court is in- 
voked under 28 U.S.C. 1291. 


STATEMENT OF THE CASE 
The undisputed facts, as alleged in the complaint 


and shown by the exhibits attached thereto and to 
the motions for summary judgment, may be sum- 
marized as follows: 

L. Events preceding the filing of this suit 


The Texas-Zinc Minerals Corporation, hereafter 
called the Company, operates a uranium concentrate 
mill at Mexican Hat, Utah, which is located within 
the Navajo Reservation (J.A. 108; 5, 8, 38). Annual 
shipments substantially in excess of $5,000,000 in 


? Texas-Zinc Minerals Corporation, described by the Navajo 
Tribe in its brief as Intervenor-Appellee, filed 2 complaint with 
its motion for intervention in the District Court in which it 
requested only that the representation election be stayed until 
the present litigation has been completed; it took no position 
on the question of whether the Act applies to its business oper- 
ations located on the Navajo Reservation. 


3 


value are made from the Company’s plant to the 
Atomic Energy Commission’s receiving station in 
Colorado (J.A. 108; 14, 38, 68-69). The operation is 
carried on under the terms of a 25-year lease with the 
Navajo Tribe, executed in 1956 (J.A. 108; 13, 32-35). 
The Company employs about 87 persons, of whom 47 
are members of the Tribe and 40 are non-Indians 
(J.A. 108; 14, 100, 108). 

On May 12, 1959, the United Steelworkers of Amer- 
ica, AFL-CIO, filed a petition with the Board under 
Section 9(c) of the Act requesting that an election 
be held to determine whether the Company’s em- 
ployees wished to be represented by it for purposes 
of collective bargaining (J.A. 108; 5, 38). A hear- 
ing was thereafter conducted in which the Navajo 
Tribe intervened specially for the purpose of con- 
testing the jurisdiction of the Board to administer 
the Act on the Navajo Reservation (J.A. 108-109; 
6, 39). The Steelworkers and the Company also 
participated in the hearings, and two other unions, 
International Union of Operating Engineers, AFL- 
CIO, and International Hod Carriers, Building and 
Common Laborers Union of America, intervened for 
the purpose of having their names included on the 
ballot at the election (J.A. 109; 5-6, 39). 

The Tribe contended in the hearing before the 
Board that it enjoys powers of self-government under 
its Treaty of 1868 with the United States, including 
the power to regulate labor-management relations 
within its reservation, and that this authority has not 
been affected by the passage of the National Labor 
Relations Act (J.A. 6, 37). Pursuant to its asserted 
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authority to legislate within Tribal lands in the field 
of labor-management relations, the Tribal Council of 
the Navajos adopted resolutions in August 1958, which 
prohibit solicitation for union membership and “any 
other incidents or adjuncts of unionization activities 
on the Navajo Reservation”? (J.A. 12, 22-28). The 
resolutions further provide that violations by Indians 
should be punished by sentence to hard labor, and that 
non-Indians who engage in union activity should be 
excluded from the reservation (ibid.). The power of 
exclusion of non-Indians from the reservation is as- 
serted to derive specifically from the Treaty of 1868, 
which in applicable part provides (J.A. 7): 


* * * the United States agrees that no persons 
except those herein so authorized to do, and ex- 
cept such officers, soldiers, agents, and em- 
ployees of the government, or of the Indians, as 


may be authorized to enter upon Indian reser- 
vations in discharge of duties imposed by law, 
or the orders of the President, shall ever be 
permitted to pass over, settle upon, or reside in, 
the territory described in this article. 
The Tribe further contended before the Board that it 
was authorized by the Treaty of 1868 and its resolu- 
tions of August 1958, to exclude ‘‘any and all repre- 
sentatives of the United Steelworkers of America,’’ and 
in effect to prevent the representation proceeding from 
being carried out (J.A. 6-7). 

Following the hearing the Board, on February 11, 
1960, issued its Decision and Direction of Election 
(J-A. 109; 37). The Board determined both that the 
Act vested jurisdiction in the Board to administer its 
provisions with respect “to commercial enterprises op- 
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erating on an Indian reservation,” and that there was 
“no validity in the * * * [further] contention that 
the Board should nevertheless decline to assert its 
jurisdiction here” (J-A. 109; 43). 


Il. The instant case 


On March 23, 1960, before the election had been 
conducted, the complaint in the present case was filed 
together with a motion for a preliminary injunction 
against the holding of the election. The Company 
filed a motion to intervene as plaintiff and also applied 
for an injunction against the holding of the election 
(J.A. 29). The complaint alleges the facts stated 
supra, pp. 2-5, and asserts that the Board lacks juris- 
diction in the representation proceeding because the 
National Labor Relations Act was not intended to ap- 
ply to interstate commerce activities of business enter- 
prises located on Tribal lands (J.A. 15-16). The com- 
plaint further alleges that full authority respecting 
labor-management relations on the reservation is 
vested by law in the Tribal Council, governing body 
for the Navajo Tribe, and that the Board’s adminis- 
tration of the Act on Tribal lands is contrary to the 
policies adopted by the Tribal Council (J.A. 9, 18). 

On May 10, 1960, following hearing, the District 
Court, Judge Youngdahl presiding, denied the Tribe’s 
and the Company’s motions for preliminary injunc- 
tion and, upon motions of all appellees, dismissed the 
complaint (J-A. 107, 111). The District Court con- 
cluded that the operations of the Company’s plant 
located on the Navajo Reservation affected interstate 
commerce within the meaning of the National Labor 
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Relations Act; that the Board was accordingly author- 
ized to entertain the petition of the United Steel- 
workers for a representation election; and that the 
Tribe’s complaint therefore failed to state a claim 
warranting relief (J.A. 108-111). 

Upon filing the notice of appeal, the Tribe and the 
Company applied to this Court for a stay of the 
Board election pending appeal. When it developed at 
the hearing upon the motion for a stay that the United 
Steelworkers, petitioner before the Board, supported 
the motion, this Court announced that it would hold 
the matter in abeyance in order that the Board could 
have an opportunity to consider whether, in the light 
of the United Steelworkers’ change of position, it 
should postpone the election. On June 1, 1960, the 
Board determined that the election would not be held 
until this Court had disposed of the present case, 
whereupon the Court denied the motions for a stay of 
the election as moot. 


STATUTORY PROVISIONS 
The relevant statutory provisions which are not 
printed in appellants’ brief are set forth in the ap- 
pendix to this brief, infra, pp. 29-32. 
SUMMARY OF ARGUMENT 
I 


Decision in this case turns solely on the interpreta- 
tion to be given the jurisdictional language of the 
National Labor Relations Act. Under settled princi- 
ples, the Treaty of 1868 between the Navajo Tribe and 
the United States, which in the Tribe’s view vests it 
with authority to regulate labor relations of interstate 
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businesses located on its reservation, has no bearing 
upon the question in this case, if the Act covers such 
businesses. Congress is fully empowered to extend its 
regulatory enactments to Indian lands, even if the 
subject matter in question has theretofore been gov- 
erned by treaty. .- 

The history and framework of the National Labor 
Relations Act together with a consideration of the 
problem with which the Act is concerned, fully sup- 
port the Board’s position that the Act was intended to 
apply to all enterprises which affect interstate com- 
merce, including those located on Indian lands. The 
problem with which the Act deals was regarded by 
Congress as national in scope and the Congressional 
intent was to impose remedial regulation of uniform 
application wherever the requisite effect upon inter- 
state business existed. There can be no doubt that 
the Company’s interstate operations substantially in 
excess of $5,000,000 annually have the kind of impact 
on commerce which Congress intended to subject to 
its federal regulatory policies. The happenstance of 
the Company’s location within the Reservation does 
not in any manner affect that impact. There is, ac- 
cordingly, no apparent reason for limiting the unqual- 
ified jurisdictional language of the Act, and thereby 
impairing the effectiveness of the Congressional policy 
it reflects. 

The Tribe’s contention that federal legislation is not 
applicable on Indian reservations in the absence of 
express provision is without merit. The Supreme 
Court has made clear in its recent decision in F.P.C. 
v. Tuscarora Indian Nation, 362 U.S. 99, 116, that 
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general regulatory statutes which, as with the Na- 
tional Labor Relations Act, “in terms apply * * * to 
all persons include Indians and their property 
interests.” 

Equally without merit is the Tribe’s contention that 
Congress did not exercise, in the Act, its constitutional 
power to regulate commerce “with Indian Tribes,”” 
and that the provisions of the Act therefore do not 
have any effect on Indian lands. It is not necessary 
that Congress exercise its power to control Indian 
affairs in order to apply its regulation on Indian 
lands with respect to matters over which it has inde- 
pendent Constitutional authority. Just as Congress 
is free to extend its tax, condemnation and other 
powers to Indian reservations without resort to its 
authority to manage Indian affairs, so is it entitled 
to exercise on Indian property its power to regulate 
interstate commerce. Accordingly, the circumstance 
that the National Labor Relations Act does not pur- 
port to be regulation of commerce “with Indian 
Tribes,”’ in no way precludes the application to the 
Navajo Reservation of the Act’s regulation of inter- 
state commerce activities. 


I 


To the extent that the Tribe’s brief suggests that 
this Court should undertake to redetermine the wis- 
dom of the Board’s administration of the Act on 
Indian reservations, it requests an exercise of review 
power which has not been granted to the courts. The 
Act commits to the Board’s discretion the question 
of whether to assert or decline the jurisdiction for 
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which it provides. It is settled law that the District 
Court was without authority to review this discre- 
tionary determination of the Board in this case. In 
any event the decision of the Board in this respect is 
amply supported by cogent policy considerations. 


ARGUMENT 


I. The provisions of the National Labor Relations Act are 
applicable to an interstate business located on an Indian 
reservation 

A. The issue defined 


The Navajo Tribe, as shown in the Statement, has 
adopted resolutions which outlaw all ‘incidents or 
adjuncts of unionization activities” on the reserva- 
tion, irrespective of whether such activities are car- 
ried on among employees of an interstate business, 
and has provided for the enforcement of this rule by 
corporal punishment or exclusion from the reserva- 
tion. The cornerstone of the federal Act’s policy, on 
the other hand, is that employees of businesses which 
affect interstate commerce are guaranteed the right 
of free and uncoerced choice as to unionism. The 
Tribe seeks by this suit to vindicate the application 
of its own policy to interstate business located on 
Tribal lands, and to prevent the administration of 
the National Labor Relations Act as to such enter- 
prises. 

The Tribe traces its asserted authority to regulate 
all labor-management relations on its lands to the 
Treaty of June 1, 1868, between itself and the federal 
government. In fact, of course, the Treaty had noth- 
ing whatsoever to do with the subject matter covered 
by the National Labor Relations Act. In broad out- 
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line, the Treaty provided that the Tribe should “‘give 
up complete independence and the right to go to war 
in exchange for federal protection, aid, and grants of 
land.” Williams v. Lee, 358 U.S. 217, 218. It was 
no doubt “Implicit in these Treaty terms * * * that 
the internal affairs of the Indians remained exclu- 
sively within the jurisdiction of whatever tribal gov- 
ernment existed.” Id., at 221-222. It is the Tribe’s 
contention that its authority respecting ‘‘internal 
affairs” entitles it to impose its labor relations poli- 
cies, notwithstanding the federal Act’s comprehen- 
sive regulation in the field, upon an employer who, 
although located on its land, carries on a vast inter- 
state business. 

As stated, the Treaty of 1868 neither provides nor 
implies that subsequent Federal interstate commerce 
legislation dealing with such matters as collective 
bargaining should be inapplicable to the Navajo 
Reservation. Decision in this case, however, need 
not turn on this circumstance. As the Tribe properly 
concedes (Br. 15), a determination that the National 
Labor Relations Act reaches interstate businesses 
wherever located in the United States, including In- 
dian reservations, would have the effect of super- 
seding the provisions of the Treaty of 1868, even if 
it were to be assumed that the Treaty had originally 
vested the Tribe with the authority which it seeks to 
assert in this case. 

Thus, it has always been recognized that Congress 
has legislative power to make and alter the laws and 
policies governing Indian Tribes, even where the 
effect of its exercise is to negate the provisions of 
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existing treaties. As long ago explained by the Su- 
preme Court (The Cherokee Tobacco, 11 Wall. 616, 
621, 78 U.S. 616, 621) : 
A treaty may supersede a prior act of Con- 
gress, and an act of Congress may supersede 
a prior treaty. In the cases referred to these 
principles were applied to treaties with foreign 
nations. Treaties with Indian nations within 
the jurisdiction of the United States, whatever 
considerations of humanity and good faith may 
be involved and require their faithful observ- 
ance, cannot be more obligatory. They have 
no higher sanctity; and no greater inviolability 
or immunity from legislative invasion can be 
claimed for them. * * * In the case under con- 
sideration the act of Congress must prevail 
as if the treaty were not an element to be 
considered. 
See also, eg., F.P.C. v. Tuscarora Indian Nation, 
362 U.S. 99, 121; Cherokee Nation v. Southern Kan- 
sas Ry. Co., 135 U.S. 641, 656, 657; Lone Wolf v. 
Hitchcock, 187 U.S. 553, 556; United States v. 
Kagama, 118 U.S. 375, 379-380; Choate v. Trapp, 224 
U.S. 665, 671. Indeed, ‘It would be very strange’’ 
if Congress could not enact the same laws for the 
regulation of commerce, or in the exercise of other 
Constitutional powers, ‘‘in a territory occupied by an 
Indian nation or tribe, the members of which were 
wards of the United States and directly subject to its 
political control,” as may be made applicable in the 
States. Cherokee Nation v. Southern Kansas Ry. 
Co., supra, at pp. 656-657. It may be noted, more- 
over, that the practice of dealing with Indian Tribes 
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through treaties has long been ended, and Congress 
now can only exercise its plenary regulatory power 
respecting reservation lands through ordinary legis- 
lation. Federal Indian Law, U.S. Dept. of Interior 
(G.P.O. 1958), pp. 210-212. As summarized in the 
foregoing treatise (id., at p. 212) : 
* * * the exercise [by Congress] of these ple- 
nary constitutional powers, which emanate 
from the people, cannot be limited by treaties 
so as to prevent later repeal, modification, or 
adjustment of treaty provisions by Congress in 
the exercise of its constitutional powers insofar 
as they are operative as law within the United 
States and its possessions. The plenary power 
of Congress over the Indian Tribes * * * can- 
not have been rendered ineffectual by any 
Indian treaty. 

The Tribe does not dispute the foregoing principles 
(Br. 15, 23, 35-87, 45). It contends only that Con- 
gress did not intend to encompass within the scope of 
the National Labor Relations Act interstate business 
located on Indian reservations. Accordingly, the cen- 
tral question in this case relates to the coverage of the 
Act. However that question may be resolved, it is at 
least certain that the answer must be sought within 
the framework of the Act, and not in the Treaty of 
1868. We turn, then, to the considerations which 
pertain to the scope of the exercise of Congressional 
commerce power which is provided for in the Act. 


*The treatise from which the quotation is taken, and upon 
which the Tribe also relies (Br. 31, 34, 43), describes the by- 
gone practice of Treaty-making with the Indian Tribes as a 
“legal fiction,” Op. Cit. p. 212. 
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We show first that the Act’s comprehensive regulation 
embraces business wherever located in the United 
States so long as their operations affect the movement 
of goods or services across state lines. We treat there- 
after the Tribe’s contentions that the Act does not 
expressly refer to interstate commerce originating 
from Indian land and that the activities to which the 
Board seeks to apply the Act constitute commerce 
“with the Indian Tribes,’ a matter with which the 
Act assertedly does not deal. 

B. The District Court properly determined that the National Labor Rela- 


tions Act is applicable to the Company’s plant located on the Navajo 
Reservation 


As found by the District Court and stipulated at the 
hearing before the Board, the Company annually ships 
products in excess of $5,000,000 in value across state 
lines (J.A. 108, 14, 38). It is of course not open to 


question that interstate shipments of this magnitude, 
standing alone, subject an employer to the coverage 
of the Act. The immunity from this coverage which 


“Section 9(c) of the Act, pursuant to which the representa- 
tion proceeding was instituted, provides that the Board shall 
proceed with such a case where there is “a question of represen- 
tation affecting commerce.” Section 2(6) of the Act defines the 
statutory use of the term commerce as follows: 

The term “commerce” means trade, traffic, commerce, trans- 
portation, or communication among the several States, or 
between the District of Columbia or any Territory of the 
United States and any State or other Territory, or between 
any foreign country and any State, Territory, or between 
points in the same State but through any other State or 
Territory or the District of Columbia or any foreign country. 
Section 2(7) defines the statutory use of the term affecting 
commerce as follows: 
The term “affecting commerce” means in commerce, or bur- 
dening or obstructing commerce or the free flow of com- 
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the Tribe seeks to establish for the Company in this 
case is premised on the single circumstance that the 
plant involved is located on the Navajo reservation. 
This fact manifestly does not affect in any manner or 
degree the impact on interstate commerce of the Com- 
pany’s operations. The Act itself confers jurisdiction 
upon the Board generally with respect to unfair labor 
practice and representation matters which ‘‘affect com- 
merce” (see n. 4, supra). There is no qualification 
expressed in the jurisdictional grant of the Act predi- 
cated upon the precise location within the boundaries of 
the United States of an interstate business. We show 
below that the overall scheme of the Act, its policies 
and the nature of the problem to which it is addressed 
combine to preclude any such qualification. On the 
contrary, the relevant considerations compel the con- 
clusion that the happenstance that the Company’s 
plant in this case is within the Navajo Reservation 
has no bearing upon the amenability of the Company 
to the Act’s regulation. 
The policies which Congress meant to implement 
and enforce in the Act are stated in Section 1: 
It is the purpose and policy of this Act, in 
order to promote the full flow of commerce, 
to prescribe the legitimate rights of both em- 
ployees and employer in their relations affect- 
ing commerce * * * and to protect the rights 
of the public in connection with labor disputes 
affecting commerce. * * * Experience has 
proved that protection by law of the right 


merce, or having led or tending to lead to a labor dispute 
burdening or obstructing commerce or the free flow of 
commerce. 
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of employees to organize and bargain collec- 
tively safeguards commerce from injury, im- 
pairment, or interruption, and promotes the 
flow of commerce by removing certain recog- 
nized sources of industrial strife and un- 
rest. * * * It is hereby declared to be the policy 
of the United States to eliminate the causes 
of certain substantial obstructions to the free 
flow of commerce and to mitigate and 
eliminate these obstructions when they have 
oceurred. *# & 
It is apparent from the foregoing that Congress’ 
primary concern in the Act was with the prevention 
of obstructions to interstate commerce arising from 
labor disputes and certain types of labor practices. 
The problem with which Congress was dealing was 
regarded as national in scope, and the Congressional 
intent was plainly to impose its remedial regulation 
wherever the requisite effect upon interstate com- 
merce existed. ‘‘It is the effect upon commerce, not 
the source of the injury, which is the criterion.” 
N.L.R.B. v. Jones & Laughlin Steel Corp., 301 US. 
1, 32; see, also, Consolidated Edison Co. v. N.L.R.B., 
305 U.S. 197, 222. 

To this end, and “to dispel the confusion resulting 
from dispersion of authority,” Congress created the 
Board as ‘“‘a single paramount administrative or 
quasi-judicial authority in connection with the de- 
velopment of the Federal American law regarding 
collective bargaining.”? Sen. Rep. 573, 74th Cong., 
Ist Sess. p. 15, quoted in Amalgamated Utility 
Workers v. Consolidated Edison Co., 309 U.S. 261, 
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267. As summarized by the Supreme Court (N.L. 
R.B. v. Hearst Publications, 322 U.S. 111, 123): 
Both the terms and the purposes of the statute, 
as well as the legislative history, show that Con- 
gress had in mind no * * * patchwork plan 
for securing freedom of employees’ organiza- 
tion and of collective bargaining. The Wag- 
ner Act is federal legislation, administered by 
a national agency, intended to solve a national 
problem on a national scale. * * * Nothing in 
the statute’s background, history, terms or pur- 
poses indicates its scope is to be limited by * * * 
varying local conceptions, either statutory or 
judicial, or that it is to be administered in 
accordance with whatever different standards 
the respective states may see fit to adopt for 
the disposition of unrelated, local problems. 
It is apparent that nothing short of a full exercise 
of Congressional power to reach every business af- 
fecting interstate commerce suffices to achieve the 
objective of a national policy for the regulation of 
industrial disputes affecting such commerce. This 
consideration, together with the broad language of 
the statute itself, has prompted the Supreme Court 
more than once to make clear that in adopting the 
Act “the intention of Congress [was] to exercise 
whatever power is constitutionally given to it to regu- 
late commerce. * * *” NLRB. v. Fainblatt, 306 
U.S. 601. See also, Polish National Alliance v. 
N.L.R.B., 322 U.S. 648, 647-648: ‘Congress there- 
fore left it to the Board to ascertain whether pro- 
seribed practices would in particular situations ad- 
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versely affect commerce when judged by the full 
reach of the Constitutional power of Congress.” 
The exercise by Congress in the Act of “the full 
reach of [its] Constitutional power,” by itself shows 
that the operations of the company’s plant within 
the Navajo Reservation are subject to the Act. 
Other considerations confirm this conclusion. Thus, 
Section 10(a) of the Act provides that the Board’s 
power to administer the Act whenever interstate com- 
merce is involved “shall not be affected by any other 
means of adjustment or prevention that has been or 
may be established by agreement, law, or other- 
wise. * * *” By this sweeping language ‘‘Congress 
has expressed its judgment in favor of uniformity 
[of its regulation].” Gauss v. Utah Labor Relations 
Board, 353 U.S. 1, 10-11. Uniformity is of course 
equally essential with the full exercise of Congres- 


sional power in achieving an effective national labor 
relations policy. As stated by the Supreme Court 
(Garner v. Teamsters Union, 346 U.S. 485, 490) : 


Congress did not merely lay down a substan- 
tive rule of law to be enforced by any tri- 
bunal competent to apply law generally to the 
parties. It went on to confide primary inter- 
pretation and application of its rules to a 
specific and specially constituted tribunal and 
prescribed a particular procedure for inves- 
tigation, complaint and notice, and hearing and 
decision, including judicial relief pending a 
final administrative order. Congress evidently 
considered that centralized administration of 
specially designed procedures was necessary to 
obtain uniform application of its substantive 
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rules and to avoid these diversities and con- 
flicts likely to result from a variety of local 
procedures and attitudes toward labor con- 
troversies. 

In accordance with the foregoing it is well settled 
that States or other local authorities are not free to 
regulate in the field covered by the Act. See, eg., 
Bethlehem Steel Co. v. New York Labor Board, 330 
U.S. 767; San Diego Building Trades Council v. Gar- 
mon, 359 U.S. 236; Guss v. Utah Labor Relations 
Board, 353 U.S. 1; Weber v. Anheuser-Busch, 348 
U.S. 468; Amalgamated Association v. W.E.R.B., 340 
U.S. 383. Preclusion of local regulation by the Nav- 
ajo Tribe in this case is compelled by the same consid- 
erations that underlie the foregoing cases—that 
Congress intended ‘‘to avoid these diversities and con- 
flicts likely to result from a variety of local proce- 
dures and attitudes toward labor controversies’? in 
order to achieve a uniform national policy in this 
field. Garner v. Teamsters Union, supra. at p. 490. 
Plainly, conflicting regulation of labor controversies 
exerts the same unwanted results whether the contro- 
versy takes place on or off an Indian reservation, so 
long as interstate commerce is involved." 


5To emphasize its argument that Indian tribes are “distinct 
political communities” with the authority “of local self-govern- 
ment,” the Tribe cites cases holding that the Fifth Amendment 
to the Constitution is not applicable to Indian governmental 
units (Br. 16-18). But this circumstance has nothing to do 
with the question of whether federal legislation is made appli- 
cable on Indian lands. Neither are the states affected by the 
Fifth Amendment, but as the cases in the text show, the states 
are not entitled to prevent or obstruct the administration within 
their boundaries of the National Labor Relations Act. 
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To illustrate the point, if the Federal Government is 
not free to pursue its policy on the reservation, it is 
not free to use its machinery to stop secondary boy- 
cotts, jurisdictional strikes, or discrimination against 
employees (see Section 8 of the Act). In the present 
case, such labor troubles could obstruct the free flow of 
millions of dollars of goods across state lines for the 
operation of vital Federal atomic energy facilities. 
We do not believe that Congress meant to leave the 
Board helpless in such a situation. It is no answer to 
point out that local regulation by the tribes could pre- 
vent any such obstruction. If an Indian tribe is free 
to apply its own law to an interstate business on the 
reservation, and to preclude the application of the 
federal Act, it is also free to adopt whatever law it 
wishes, or for that matter to leave labor-management 
relations free from regulation altogether. In the pres- 
ent case, as the Board pointed out in its decision in 
the representation case (J.A. 45), the regulation to 
which the Tribe would subject the interstate opera- 
tions of the Company is ‘‘clearly contrary to statutory 
law under the Act.” As we have shown, however, Con- 
gress meant to preclude concurrent regulation by all 
local authority. ‘‘Congress knew full well that its 
labor legislation ‘preempts the field that the act covers 
insofar as commerce within the meaning of the act 
is concerned. * * *’”? Amalgamated Association v. 
W.E.R.B., 340 U.S. 383, 397-398. 


C. The contentions advanced in support of the position that the Act does 
not apply to the Company’s plant within the Navajo Reservation are 
without merit 


The Tribe advances two lines of argument in sup- 
port of its position that an implicit exception favoring 
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businesses located on Tribal lands should be read into 
the unqualified jurisdictional language in the Act. 

1. Citing Elk v. Wilkins, 112 U.S. 95, the Tribe 
asserts that an application of the Act in this case 
would be contrary to a ‘‘well-established rule of 
law to the effect that unless general acts of Congress 
are so expressed as to clearly manifest an intention to 
include Indians, the Acts do not apply to Indians” 
(Br. 20). The pertinency of this principle may be 
questioned at the outset in view of the fact that no 
attempt has been made in this case to apply the Act 
to the Tribe as such, but rather to an independent 
business whose only relationship to the Tribe is that 
of lessee. Apart from this consideration, the Supreme 
Court has recently made clear that the requisite show- 
ing of an intent to include Indian lands within the 
reach of Congressional regulatory legislation is satis- 
fied where such legislation, although not specifically 
mentioning Indian lands, is comprehensive in purpose 
and unqualified in scope. 

Thus, in the recent case of F.P.C. v. Tuscarora 
Indian Nation, 362 U.S. 99, the question before the 
Court was the applicability to Indian lands of Congres- 
sional legislation authorizing the taking of property, 
upon payment of just compensation, for purposes of 
hydroelectric development. There, as here, the Indian 
tribe relied on Elk v. Wilkins, supra, in support of 
the contention that such legislation was not appli- 
cable to Indian lands because the statute did not spe- 
cifically so provide. Referring to the statement of the 
general rule in Elk v. Wilkins upon which the argu- 
ment rested, the Supreme Court in the Tuscarora case 
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stated (362 U.S. at 116): ‘(However that may have 
been, it is now well settled by many decisions of this 
Court that a general statute in terms applying to all 
persons includes Indians and their property interests.” 
In concluding that the legislation involved in the Tus- 
carora case was applicable to the Tuscarora proper- 
ties, the Supreme Court relied upon the “complete and 
comprehensive” character of the provisions of the 
Federal Power Act, the fact that the statute ‘gives 
every indication that * * * Congress intended to in- 
clude lands owned or occupied by any person or per- 
sons,” and finally upon the absence of any provision 
to ‘exclude land or property owned by Indians.” 362 
U.S. at 118. The same considerations are in like 
measure applicable here. Similarly, Indian tribal 
members have been held to be within the reach of the 
Federal income tax law (Superintendent of Five 
Civilized Tribes v. Commissioner, 295 U.S. 418), and 
the Selective Service Act (Hx Parte Green, 123 F. 2d 
862 (C.A. 2)), although in neither case did the legisla- 
tion involved expressly refer to Indians. See also, 
Arizona v. Hobby, 94 App. D.C. 170, 221 F. 2d 498, 
499-500. 

The same point is also illustrated by the statutes 
enumerated in the Tribe’s brief, pp. 36-37, all of 
which it concedes are applicable on Indian reserva- 
tions. None of these enactments specifically refers 
to Indian tribes or lands, but all nonetheless include 
persons otherwise subject to Tribal rule, because the 
jurisdictional provisions of these statutes are made 
generally applicable throughout the United States.° 


* A comparison of the relevant provisions of the Fair Labor 
Standards Act, for example, concededly applicable on Indian 
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The National Labor Relations Act, as we have shown 
(supra, pp. 14-19), cannot be distinguished from any 
of these statutes on the ground that it is more re- 
strictive either in its jurisdictional language or in the 
comprehensiveness of its scheme and purpose. Ac- 
cordingly, the test of the applicability of general 
federal legislation to Indian lands as stated in Elk v. 
Wilkins, 112 U.S. 95, and as construed in F.P.C. v. 
Tuscarora Indian Nation, 362 U.S. 99, is fully satis- 
fied by the provisions of the National Labor Rela- 
tions Act. 

2. The contention most seriously advanced by the 
Tribe to defeat the administration of the Act within 
its reservation is that Congress did not exercise, in 
the Act, its constitutional power to regulate com- 
merce ‘“‘with Indian Tribes,’’ and that the provisions 
of the Act therefore do not have any regulatory effect 


reservations, with those of the National Labor Relations Act 
reveals no distinction between the two enactments insofar as 
concerns their applicability on Indian lands. Thus, the defi- 
nitions in the two statutes of the terms which are relevant to 
coverage—“person,” “employer” and “employee” and “com- 
merce”—are substantially identical for purposes relevant to 
the question in this case. See Section 3 (a), (b), (d) and (e) 
of the Fair Labor Standards Act, 29 U.S.C. 203 (a), (b), (d), 
(e); Section 2 (1), (2), (3) and (6) of the National Labor 
Relations Act, infra, pp. 29-30, 32. The single difference between 
the two in coverage relates to the extent to which interstate trans- 
actions are regulated by each. That difference lies in the fact that 
the National Labor Relations Act is more comprehensive in its 
regulations of such commerce than the Fair Labor Standards 
Act. See Sections 6(a) and 7(a) of the Fair Labor Stand- 
ards Act, 29 U.S.C. 206(2), 207(a), and Sections 9(c) and 
10(a) of the National Labor Relations Act (infra, pp. 30-32). 
See also, Kirschbaum v. Walling, 316 U.S. 517, 522; 10 East Oth 
St.v. Callus, 325 U.S. 578, 579. 


23 


on Indian lands (see the Tribe’s Br. at pp. 16, 24, 
26, 28, 33, 48). The argument is premised on the 
assumption that Tribal labor policy is reachable by 
Congress through the power to control commerce 
with the Indian Tribes (Br. 28-31), and proceeds 
to the conclusion that unless Congress has deliberately 
exercised that power, it cannot be said to have legis- 
lated with respect to labor policy on tribal lands 
(Br. 31-35). 

The conclusion, however, does not at all follow 
from the premise, which we need not dispute. Noth- 
ing in either the Constitution or common sense re- 
quires Congress to exercise its power respecting the 
Indian tribes in order to reach activities on Indian 
lands that independently fall within its powers under 
the commerce clause or elsewhere in the Constitu- 
tion. It may well be that Congress is authorized to 
establish labor policy respecting internal businesses 
on Indian reservations that do not affect interstate 
commerce, and that to do so would require an exer- 
cise of its constitutional control over the Indian 
tribes. But the interstate operations of an employer 
may be regulated by Congress through the commerce 
power wherever the particular business is located, 
whether on or off an Indian reservation. The single 
prerequisite to the exercise of the latter power is that 
interstate commerce is involved. “It is the -effect 
upon commerce, not the source of the injury, which 
is the criterion.” N.L.R.B. v. Jones & Laughlin 
Steel Corp. 301 US. 1, 32. As we have shown 
(supra, pp. 13, 16-17), that criterion is more than satis- 
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fied by the volume of the Company’s interstate opera- 
tions in this case. 

The statutes which concededly apply to Indian lands 
are illustrative of the exercise of independent Con- 
gressional powers in order to reach activities on such 
lands which might also be separately regulated by 
direct legislation under the constitutional power to 
control Indian affairs. Thus, it scarcely may be sug- 
gested that Congress was exercising its authority to 
regulate commerce with the Indian Tribes in the 
enactment of the Civil Aeronautics Act, the Bank- 
ruptcy Act, the Fair Labor Standards Act, the In- 
come Tax Act, or the other legislation noted at pages 
36-37 of the Tribe’s brief. It may be conceded that 
Congress could have dealt with the subject matter 
of these statutes insofar as Indian tribes are con- 
cerned through its constitutional powers respecting 
the tribes. In view of the general character of such 
legislation, however, Congress chose to deal with 
these matters on a national scale through its separate 
constitutional powers dealing with the specific subjects 
involved. By exercising such independent powers, Con- 
gress has not precluded its regulation in these instances 
from applying to Indian lands. 

The National Labor Relations Act can be viewed 
no differently. We do not suggest that this enactment 
constitutes a regulation of commerce with the Indian 
Tribes any more than is the case with the statutes to 
which we have referred above. It is apparent, how- 
ever, that business operations located on an Indian 
reservation may affect interstate commerce, and we 
think it equally apparent that Congress may regulate 


~ 


25 


such operations through its commerce power. That it 
has done so in the National Labor Relations Act has 
already been shown.’ 
II. The wisdom of the Board’s determination to administer 
the Act on Tribal lands is not open to judicial review 
The Tribe intimates throughout its brief that the 
administration of the Act on its reservation would be 
inimical both to the development of self-government 
within the Tribe and to the best interests of Tribal 
members (br. 9-11, 20, 39, 45-46, 48). Indeed, the 
Tribal resolutions covering labor policy reflect this 
point of view. To the extent that the Tribe means to 
imply thereby that the administration of the Act on its 
lands should be enjoined on policy grounds, even if 
the Act empowers the Board so to administer it, the 
decisions of this Court make clear that the District 


Court has no such review jurisdiction over the Board’s 
determination in this case.* 


*The Tribe appears to suggest in its brief (pp. 19, 21) that 
the Act is inapplicable on its reservation for the independent 
reason that the Secretary of the Interior and the Commissioner 
of Indian Affairs have been vested by Congress with “the man- 
agement of all Indian affairs.” Title 25 U.S.C. Section 2. It is 
not questioned however, that Congress is empowered to apply 
its regulatory enactments over specific subjects on Indian lands, 
and thereby to that extent qualify the authority of the Secre- 
tary of Interior and the Commissioner of Indian Affairs. Ac- 
cordingly, the contention at best only restates the underlying 
question in this case, i.e., whether Congress has so applied the 
National Labor Relations Act as it has the other regulatory 
statutes listed on pages 36-37 of the Tribes brief. Moreover, as 
shown infra, p. 27, the Department of the Interior has indicated its 
approval of the administration of the Act on tribal lands. 

*The Tribe’s complaint alleges only that the Act as a matter 
of statutory construction, does not encompass enterprises lo- 
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Declination by the Board to exercise jurisdiction 
vested in it by the Act has been committed by Section 
14(e) to the Board’s discretion. It is settled law in 
this Cireuit that the federal district court is without 
jurisdiction to review the Board’s exercise of its dis- 
eretionary powers in a representation proceeding. 
Leedom v. I.B.E.W., Local 108, — App. D.C. —, 278 
F. 2d 237; International Assoc. of Tool Craftsmen v. 
Leedom, — App. D.C. —, 276 F. 2d 514; Leedom v. 
Norwich Printing Specialties, Local 494, App. D.C. 
275 F. 2d 628, certiorari denied, 362 U.S. 969. See 
also, Leedom v. Kyne, 358 U.S. 184, 188. Accordingly, 
the single question properly before the Court is 
whether the Board has power under the Act to admin- 
ister its provisions on Tribal lands, not whether it has 
exercised that power properly.” 


cated on Indian lands (J.A. 15-18). We deal briefly with the 
further question of whether the Board should have declined to 
entertain the representation petition as a matter of discretion 
only in the interest of convassing all questions which the Tribe 
appears to have raised before this Court. 

® The motion to dismiss the complaint in this case filed by the 
International Union of Operating Engineers advances the lack 
of jurisdiction of the District Court as a ground for dismissal 
(J.A. 30). The decisions cited in the text show that the Dis- 
trict Court is empowered to review the Board determination 
in this case to apply the Act on the Navajo reservation only if 
that determination is a plain departure from statutory require- 
ments. Accordingly, it was indispensable to decision in this 
case for the District Court to resolve the question of the scope 
of the Act. In these circumstances, it is immaterial whether 
the motions to dismiss were predicated upon the failure of the 
complaint to state a claim warranting relief (see the Board’s 
motion (JA. 31)) or upon the lack of jurisdiction to grant the 
relief requested by the complaint. In either case, the central 
legal question for decision is the same. 
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We add briefly that the Board’s assertion of juris- 
diction with respect to the Company’s operations on 
- the Navajo reservation is in any event amply sup- 
ported by cogent policy considerations. When the 
Board was initially confronted with the question of 
whether to enforce the provisions of the Act with 
respect to a commercial enterprise located on an In- 
dian reservation in Simplot Fertilizer Company, 100 
NLRB 771; 107 NLRB 1211, the Board requested the 
advice of the Secretary of the Interior, in his super- 
visory capacity respecting the Indian tribes. In his 
answering letter the Secretary stated (J.A. 55): 


We do not believe that merely because Indians, 
as well as non-Indians, are employed in the 
enterprises involved, there should be distinc- 
tion made between this case and any other case 
handled by the National Labor Relations 
Board. It is our view that Indians should be 
able to enter into industry on a non-discrimina- 
tory basis and that having entered into indus- 
try they should share its burdens and its bene- 
fits in the same measure as do non-Indians.” 


20In consequence of the Department of Interior's letter, and 
upon its own appraisal of the relevant considerations, the 
Board determined that it would assert jurisdiction on the Tribal 
lands involved in the Simplot case, 100 NLRB 771, 107 NLRB 
1211. There had been no departure from this decision when 
Congress, in the 1959 amendments to the Act, added Section 
14(c) which provided “That the Board shall not decline to 
assert jurisdiction over any labor dispute over which it would 
assert jurisdiction under the [Board’s] standards prevailing 
upon August 1, 1959.” By thus giving legislative ratification 
to the decisions in which the Board had exercised its jurisdic- 
tion during the period that the Simplot rule was in effect, it 
would appear that Section 14(c) independently authorizes the 
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Tt may be added that the policy of encouraging local 
self-government on the reservation, which the Tribe 
emphasizes, is not necessarily served by exempting 
the tribes from the operation of federal laws which 
are directed to problems of national scope. The 
development of local self-government within the 
framework of the federal system requires an under- 
standing of and deference to the difference between 
local and federal jurisdiction. As summarized by 
the Board in its decision in the representation case, 
‘<we discern no Federal policy encouraging Indian 
self-government with which an exercise of jurisdic- 
tion herein would be at variance” (J.A. 43). 
CONCLUSION 


For the foregoing reasons, it is respectfully sub- 
mitted that the order of the District Court dismiss- 
ing the complaint should be affirmed. 


Sruart RoTHMAN, 
General Counsel, 
Dominick L. Mano, 
Associate General Counsel, 
Marcet Matiet-PREVOST, 
Assistant General Counsel, 
Duane B. BEESON, 
Herman M. Levy, 
Attorneys, 
National Labor Relations Board. 
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Board’s assertion of jurisdiction in this case. C£. Gullett Gin 
Co. v. N.LRB., 340 U.S. 361, 366. 


‘APPENDIX 


The relevant provisions of the National Labor 
Relations Act, as amended (61 Stat. 136, 42 Stat. 
601, 72 Stat. 945, 29 U.S.C., Secs. 151, et seg.), are 
as follows: 

DEFINITIONS 


SEc. 2. +e 

(1) The term “‘person” includes one or more 
individuals, labor organization, partnerships, 
associations, corporations, legal representa- 
tives, trustees, trustees in bankruptcy, or re- 
ceivers. 

(2) The term ‘‘employer” includes any per- 
son acting as an agent of an employer, directly 
or indirectly, but shall not include the United 
States or any wholly owned Government cor- 
poration, or any Federal Reserve Bank, or any 

tate or political subdivision thereof, or any 
corporation or association operating a hospital, 
if no part of the net earnings inures to tho 
benefit of any private shareholder or individual, 
or any person subject to the Railway Labor 
Act, as amended from time to time, or any 
labor organization (other than when acting as 
an employer), or anyone acting in the capacity 
of officer or agent of such labor organization. 

(8) The term “‘employee’’ shall include any 
employee, and shall not be limited to the em- 
ployees of a particular employer, unless the 
Act explicitly states otherwise, and shall in- 
clude any individual whose work has ceased as 
a consequence of, or in connection with, any 
current labor dispute or because of any unfair 
labor practice, and who has not obtained any 
other regular and substantially equivalent em- 
ployment, but shall not include any individual 
employed as an agricultural laborer, or in the 
domestic service of any family or person at his 

(29) 
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home, or any individual employed by his par- 
ent or spouse, or any individual having the 
status of an independent contractor, or any 
individual employed as a supervisor, or any 
individual employed by an employer subject 
to the Railway Labor Act, as amended from 
time to time, or by any other person who is 
not an employer as herein defined. 

* * * * * 


(6) The term ‘“‘commerce” means trade, traf- 
fic, commerce, transportation, or communica- 
tion among the several States, or between the 
District of Columbia or any Territory of the 
United States and any State or other Terri- 
tory, or between any foreign country and any 
State, Territory, or the District of Columbia, 
or within the District of Columbia or any Ter- 
ritory, or between points in the same State but 
through any other State or any Territory or 
the District of Columbia or any foreign 
country. 

(7) The term “affecting commerce” means 
in commerce, or burdening or obstructing com- 
merce or the free flow of commerce, or having 
led or tending to lead to a labor dispute 
burdening or obstructing commerce or the free 
flow of commerce. 


REPRESENTATIVES AND ELECTIONS 
* * * * * 


Sec. 9. (c) (1) Whenever a petition shall 
have been filed, in accordance with such regula- 
tions as may be prescribed by the Board— 

* * * * * 
the Board shall investigate such petition and if 
it has reasonable cause to believe that a ques- 
tion of representation affecting commerce exists 
shall provide for an appropriate hearing upon 
due notice. Such hearing may be conducted by 
an officer or employee of the regional office, who 
shall not make any recommendations with re- 
spect thereto. If the Board finds upon the rec- 
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ord of such hearing that such a question of 
representation exists, it shall direct an election 
by secret ballot and shall certify the results 
thereof. 


PREVENTION OF UNFAIR LABOR PRACTICES 


Src. 10. (a) The Board is empowered, as 
hereinafter provided, to prevent any person 
from engaging in any unfair labor practice 
(listed in section 8) affecting commerce. This 
power shall not be affected by any other means 
of adjustment or prevention that has been or 
may be established by agreement, law, or other- 
wise: Provided, That the Board is empowered 
by agreement with any agency of any State or 
Territory to cede to such agency jurisdiction 
over any cases in any industry (other than 
mining, manufacturing, communications, and 
transportation except where predominantly lo- 
cal in character) even though such cases may 
involve labor disputes affecting commerce, unless 
the provision of the State or Territorial statute 
applicable to the determination of such cases by 


such agency is inconsistent with the correspond- 
ing provision of this Act or has received a con- 
struction inconsistent therewith. 


* * * * * 


Sec. 14. 


* * * * * 


(c) (1) The Board, in its discretion, may, by 
Tule of decision or by published rules adopted 
pursuant to the Administrative Procedure Act, 
decline to assert jurisdiction over any labor dis- 
pute involving any class or category of employ- 
ers, where, in the opinion of the Board, the 
effect of such labor dispute on commerce is not 
sufficiently substantial to warrant the exercise 
of its jurisdiction: Provided, That the Board 
shall not decline to assert jurisdiction over any 
labor dispute over which it would assert juris- 
diction under the standards prevailing upon 
August 1, 1959. 
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The relevant provisions of the Fair Labor Stand- 
ards Act (52 Stat. 1060, 29 U.S.C. 200 e¢ seg.) are 
as follows: 


Sec. 3. DEFINITIONS. 


* * * * * 


(a) “Person” means an individual, parmer- 
ship, association, corporation, business trust, 
legal representative, or any organized group of 


rsons. 
(b) ‘‘Commerce” means trade, commerce, 
transportation, transmission, or communica- 
tion among the several States or between any 
State and any place outside thereof. 
* * * 


* * 


(d) “Employer’’ includes any person acting ~ 
directly or indirectly in the interest of an em—~ * 
ployer in relation to an employee but shall not 
include the United States or any State or 
political subdivision of a State, or any labor 
organization (other than when acting as an 
employer), or anyone acting in the capacity 
of officer or agent of such labor organization. 

(e) ‘‘Employee” includes any individual em- 
ployed by an employer. 

Sec. 6. Minrwom Waces; Errecrive Date. 

(a) Every employer shall pay to each of his 
employees who is engaged in commerce or in 
the production of goods for commerce wages at 
the following rates— : 

* * * * * 

Sec. 7. Maximum Hoors. 

(a) Except as otherwise provided in this 
section, no employer shall employ any of his 
employees who is engaged in commerce or in 
the production of goods for commerce for a 
workweek longer than forty hours, unless such 
employee receives compensation for his em- 
ployment in excess of the hours above specified 
at a rate not less than one and one-half times: 
the regular rate at which he is employed. 


U.S. GOVERNMENT PRINTING OFTICE: 1960 


BRIEF FOR APPELLEE 
UNITED STEELWORKERS OF AMERICA 


In The 


Anited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 
No. 15,735 
| 


Tue Navajo True, etjal., Appellants 


Vv. 


Tue Nationat Lazor Retations Boarp, Unrrep 


STEELWORKERS OF AMERICA, AFL-CIO, et al., 
| Appellees 
= 


| 
ON APPEAL FROM THE UNITED STATES DISTRICT COURT FOR 


THE DISTRICT OF COLUMBIA 
| 


United States Court of Apneals | 
mer tte  —_ ArtHUR J. GOLDBERG 
ees iad * ©%eet Davi E. FELLER 
FED sep 3 01960 Jerry D. ANKER 
5 , 1001 Connecticut Ave., N. W. 
’ Wf Ni 7 | ? > 
yt dtu’ Washington 6, D. C. 
cas | Attorneys for 


United Steelworkers of America 


STATEMENT OF QUESTIONS PRESENTED 


In the opinion of appellee United Steelworkers of Amer- 
ica the questions presented are: 


1. Whether a labor dispute concededly affecting inter- 
state commerce is exempted from the jurisdiction of the 
National Labor Relations Board because it also may in- 
volve commerce “with the Indian tribes.” 

2. Whether Congress intended to exclude from the cov- 
erage of the National Labor Relations Act labor disputes 
which involve production which is intended for and does 


in fact travel in interstate commerce if they occur on an 
Indian reservation. 
3. Whether: 
(a) there is any conflict between the National Labor 
Relations Act and the Treaty of 1868 with the 
Navajo Tribe; 
(b) the Navajo Tribe has not waived any right to 
assert such conflict if it exists; 
(c) the later Congressional action does not override 
any inconsistent provisions of the Treaty. 
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COUNTER-STATEMENT OF THE CASE 


On March 12, 1959, the United Steelworkers petitioned 
the National Labor Relations Board to hold a certification 
election among the employees of the Texas-Zinc Minerals 
Corp. at its uranium concentrating mill located at Mex- 
ican Hat, Utah (J.A. 39,108). From this plant, located 
on tribal lands leased from the Navajo Indians, Texas- 
Zinc ships “substantially in excess” of $5,000,000 of 
uranium concentrates in interstate commerce to the 
Atomic Energy Commission’s receiving station in Colo- 
rado (J.A. 14,69,108). There are 87 production workers 
involved in the dispute concerning representation at the 
Mexican Hat mill, 47 of whom are members of the Indian 
Tribe (J.A. 14,100). 
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In pursuit of its policy prohibiting union organization 
of employees working on its reservation, the Navajo Tribe 
appeared at the Board’s hearing, held pursuant to Section 
9(c) of the Labor-Management Relations Act, to contest 
the Board’s jurisdiction and to urge the Board in the event 
it found it had jurisdiction to exercise its discretion and not 
to hold the election. 

The Board rejected the Tribe’s contentions and ordered 
an election to be held in April, 1960 (J.A. 37-46).” 

The Tribal Council then petitioned the District Court 
for the District of Columbia for an injunction against the 
conduct of the election (J.A. 3-20). The United Steel- 
workers, and two other unions who had jointly intervened 
in the representation proceeding (J.A. 37) were made par- 
ties defendant (J.A. 3, 6). Texas-Zinc Minerals Corp. 
moved to intervene in support of the petition (J.A. 29), 
and its motion was granted (J.A. 99). 

The National Labor Relations Board and the defendant 
unions then moved to dismiss the complaint and for sum- 
mary judgment (J.A. 30, 31, 75, 95). On April 8, 1960 
argument was heard both on these motions and on the 
plaintiff's motion for a preliminary injunction. On May 
10, 1960, the District Court granted the defendant’s mo- 
tions and dismissed the plaintiff's motion for a preliminary 
injunction (J.A. 107). The court found the facts as stated 
above (J.A. 108-110) and concluded simply that since the 
operations of Texas-Zinc affected interstate commerce the 
National Labor Relations Act applied. The Board therefore 
had jurisdiction to proceed, the court held, and the 
complaints should be dismissed (J.-A. 110-111). The plain- 
tiffs appealed (J.A. 111). 


1 The election was postponed until May, 1960 (J.A. 47) and, sub- 
sequent to the decision of the court below, was again postponed until 
disposition of the present appeal. On July 21, 1960, the Tribal Coun- 
cil, having accorded a hearing to the United Steelworkers of America, 
reaffirmed the labor policy set forth in its prior resolutions. 
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STATUTES INVOLVED 


Section 1 of the National Labor Relations Act, as 
amended by the Labor Management Relations Act, 1947, 
29 U.S.C. 151, provides as follows: 


FINDINGS AND POLICIES 


Section 1. The denial by some employers of the right 
of employees to organize and the refusal by some em- 
ployers to accept the procedure of collective bargaining 
lead to strikes and other forms of industrial strife or 
unrest, which have the intent or the necessary effect 
of burdening or obstructing commerce by (a) im- 
pairing the efficiency, safety, or operation of the in- 
strumentalities of commerce; (b) occurring in the cur- 
rent of commerce; (c) materially affecting, restraining, 
or controlling the flow of raw materials or manufac- 
tured or processed goods from or into the channels 
of commerce, or the prices of such materials or goods 
in commerce; or (d) causing diminution of employ- 
ment and wages in such volume as substantially to im- 
pair or disrupt the market for goods flowing from or 
into the channels of commerce. 

The inequality of bargaining power between em- 
ployees who do not possess full freedom of association 
or actual liberty of contract, and employers who are or- 
ganized in the corporate or other forms of ownership 
association substantially burdens and affects the flow 
of commerce, and tends to aggravate recurrent business 
depressions, by depressing wage rates and the purchas- 
ing power of wage eamers in industry and by prevent- 
ing the stabilization of competitive wage rates and 
working conditions within and between industries. 

Experience has proved that protection by law of the 
right of employees to organize and bargain collectively 
safeguards commerce from injury, impairment, or in- 
terruption, and promotes the flow of commerce by re- 
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moving certain recognized sources of industrial strife 
and unrest, by encouraging practices fundamental to 
the friendly adjustment of industrial disputes arising 
out of differences as to wages, hours, or other working 
conditions, and by restoring equality of bargaining 
power between employers and employees. 

Experience has further demonstrated that certain 
practices by some labor organizations, their officers, and 
members have the intent or the necessary effect of bur- 
dening or obstructing commerce by preventing the free 
flow of goods in such commerce through strikes and 
other forms of industrial unrest or through concerted 
activities which impair the interest of the public in 
the free flow of such commerce. The elimination of 
such practices is a necessary condition to the assurance 
of the rights herein guaranteed. 


It is hereby declared to be the policy of the United 
States to eliminate the causes of certain substantial 
obstructions to the free flow of commerce and to miti- 
gate and eliminate these obstructions when they have 
occurred by encouraging the practice and procedure 
of collective bargaining and by protecting the exercise 
by workers of full freedom of association, self-organiza- 
tion, and designation of representatives of their own 
choosing, for the purpose of negotiating the terms and 
conditions of their employment or other mutual aid 
or protection. 


Sections 2(6) and 2(7) of the same Act, as amended, 
29 U.S.C. 152(6) and (7), provide as follows: 


(6) The term “commerce” means trade, traffic, 
commerce, transportation, or communication among 
the several States, or between the District of Columbia 
or any Territory of the United States and any State 
or other Territory [or between any foreign country 
and any State, Territory, or the District of Columbia, 
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or within the District of Columbia or any Territory],” 
or between points in the same State but through any 
other State or any Territory or the District of Columbia 
or any foreign country. 

(7) The term “affecting commerce” means in com- 
merce, or burdening or obstructing commerce or the 
free flow of commerce, or having led or tending to 
lead to a labor dispute burdening or obstructing com- 
merce or the free flow of commerce. 


Section 9(c) of the same Act, as amended, 29 U.S.C. 
159(c), provides in part as follows: 

(c) (1) Whenever a petition shall have been filed, 
in accordance with such regulations as may be pre- 
scribed by the Board— 

* * 


* * * * 


the Board shall investigate such petition and if it has 
reasonable cause to believe that a question of repre- 
sentation affecting commerce exists shall provide for 
an appropriate hearing upon due notice. Such hear- 
ing may be conducted by an officer or employee of the 
regional office, who shall not make any recommenda- 
tions with respect thereto. If the Board finds upon 
the record of such hearing that such a question of 
representation exists, it shall direct an election by secret 
ballot and shall certify the results thereof. 


SUMMARY OF ARGUMENT 


Much of appellants’ argument is irrelevant. The is: 
sue in this case is whether the National Labor Relations 
‘Act should be read as excluding from the disputes affecting 
interstate commerce to which it applies disputes which, 
although they do affect such commerce, involve commerce 
with an Indian. The Treaty of 1868 is irrelevant if the 
Act applies in such situations. And if the Act does not 


2 The portions in brackets are inadvertently omitted from the ap- 
pellant’s statement of statutes involved (Appellant’s Brief, p. 4). 
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apply, the Board is powerless to proceed irrespective of the 
Treaty. 

Appellants’ argument is not based on the fact that the mill 
here involved is located on the Navajo reservation but on the 
fact that its operation constitutes “commerce . . . with the 
Indian Tribes.” Since Congress did not, in the National La- 
bor Relations Act, exercise its power to regulate Indian 
commerce, appellant argues, Indian commerce is not sub- 
ject to the Act. 

The error in appellants’ argument is its assumption that 
“commerce among the several States” and “commerce with 
the Indian Tribes” are mutually exclusive. They plainly 
are not. If we concede that the operation of this mill con- 
stitutes commerce with an Indian Tribe the appellant must 
also concede that it constitutes, or affects, interstate com- 
merce. If it does, the Act applies. 

Apart from the argument based on the fact that Con- 
gress did not, in this Act, exercise its power to regulate 
commerce with the Indian Tribes there is no basis for ar- 
guing that a dispute affecting commerce between Utah 
and Colorado is exempt from the Act because that com- 
merce begins on an Indian reservation. Neither the lan- 
guage nor the policies of the Act indicate any intention to 
make such an exclusion. And both the conceded applicabil- 
ity of general statutes having narrower definitions of inter- 
state commerce and the opinion of the Secretary of the In- 
terior support the view that no such exclusion was intended. 
In the absence of such intention the Act applies. 

Finally, there is no real conflict between the Treaty of 
1868 and the National Labor Relations Act. Even if there 
were, the Act would govern. But the Court need not base its 
decision on the conclusion that the Act over-rides the Treaty 
because the Navajo Tribe has in effect consented to ap- 
plication of the Act by waiving its right to exclude industry 
from the reservation. The Tribe cannot simultaneously 
invite industrial enterprise on to the reservation and insist 
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that federal law applicable to such industry not be ap- 
plied. 


ARGUMENT 
Introduction 


There is a large measure of agreement between the ap- 
pellant Navajo Tribe and the appellee United Steelwork- 
ers of America. We do not here dispute the proposition, 
asserted at great length by the appellant, that commerce 
“with the Indian Tribes” as set forth in Article I, Section 
8, Clause 3 of the Constitution, gives Congress the power 
to regulate “commerce with the individual members of such 
Tribes.” United States v. 43 Gallons of Whiskey, 93 U.S. 
188, 195. We do not assert that the National Labor Re- 
lations Act, as amended, constitutes an exercise of the con- 
gressional power to regulate commerce with the Indian 
Tribes. We agree with the appellants that this case in- 
volves no question as to the validity, scope, or interpreta- 
tion of the Treaty of June 1, 1868 between the United 
States of America and the Navajo Tribe. 


We agree finally that the “basic fundamental and con- 
trolling point in this case” (Appellant’s Brief, p. 31) is 
whether the National Labor Relations Act applies to com- 
merce between the states which arises on an Indian reserva- 
tion. We concede that if the Act does not apply the 
Navajo Tribe has full authority to regulate labor-manage- 
ment relations on the reservation. We believe that the 
appellants concede, on the other hand, that if the Act does 
apply the Treaty of 1868 in no way prevents the National 
Labor Relations Board from exercising jurisdiction. Thus, 
we believe, the sole question in this case is one of interpreta- 
tion of the federal labor relations statute. Without ex- 
pressing either agreement or disagreement with appellant’s 
learned dissertation on Indian law, we therefore first address 
ourselves in this brief to this single and dispositive question. 
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I—APPELLANT’S ENTIRE ARGUMENT IS BASED ON 
A MISCONCEPTION 


Appellant’s entire argument seems to us to be based, not 
upon an analysis of the intention of Congress, but upon one 
simple fact: that Congress did not, in the National Labor 
Relations Act, exercise its constitutional power to regulate 
commerce with the Indian Tribes. From that fact ap- 
pellant concludes that no commerce subject to the con- 
gressional power to regulate commerce with the Indian 
Tribes should properly be regarded as coming within the 
statute which does regulate all labor relations which affect 
interstate commerce. 

The necessary premise of appellant’s argument is that 
the constitutional categories of interstate commerce and 
commerce with the Indian Tribes are not only different 
but mutually exclusive. If Congress exercised only its power 
to regulate interstate commerce, therefore, all commerce 
with the Indian Tribes is necessarily outside of the juris- 
diction granted by the Act. Once this proposition is 
granted, of course, it follows that the National Labor Rela- 
tions Board has no jurisdiction to resolve the dispute con- 
cerning representation here. 

It is quite immaterial to this argument that the enter- 
prise here involved is located on an Indian reservation. That 
location is necessary to give the Tribe standing to sue, since 
its sovereignty is territorial in nature and is limited to the 
boundaries of the reservation. But the argument does not 
rest on the fact that the enterprise is located on the reserva- 
tion. It rests on the fact that the conduct of this enter- 
prise constitutes commerce with the Indian Tribes, as con- 
stitutionally defined. And, as appellant correctly points 
out, such commerce includes commerce with the individual 
members of the Indian Tribes, irrespective of the magni- 
tude of the commerce, its extent, or its geographical loca- 
tion. United States v. Holliday, 3 Wall. 409, United States 
v. 43 Gallons of Whiskey, 93 U.S. 188. 
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The error in the appellant’s argument is, of course, its 
premise that the power of Congress to regulate interstate 
commerce and its power to regulate commerce with the 
Indian Tribes are mutually exclusive. If they were it 
would be true that, in the absence of invocation of the 
power to deal with Indian Tribes, the National Labor Re- 
lations Act would not apply here. 


But it is plain that these two powers are not mutually 
exclusive. There are obviously many kinds of commerce 
with the Indian Tribes which do not constitute interstate 
commerce. Such commerce can only be reached by invok- 
ing the power to regulate Indian commerce, which “covers 
traffic which may be wholly within one State.” Federal 
Indian Law (Gov. Printing Office, 1938) p. 384. Equally 
obviously, there are many kinds of interstate commerce 
which do not involve Indians. A statute dealing only with 
Indians would not reach such commerce. But, we believe, 


it is also truc that there are in the nature of things many 
activities which are subject to both powers. They may 
be regulated because they constitute or affect interstate 
commerce. They also may be regulated because they con- 
stitute commerce with an Indian. 


The transportation of a single Indian across a state line 
is both commerce with an Indian and interstate commerce; 
but the regulations which Congress has enacted govern- 
ing the transportation of passengers in interstate commerce 
are not inapplicable simply because the passenger happens 
to be an Indian! Congress can prohibit the sale of whiskey 
to an Indian, whether or not in interstate commerce, or it 
can prohibit the interstate transportation of whiskey. If 
it does only the latter, surely this does not mean that In- 
dians are free to violate the general prohibition against in- 
terstate transportation. 


Once this elementary error is recognized, the entire argu- 
ment made by the appellant collapses. The appellant ar- 
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gues as if the issue here is whether Congress intended to 
invoke its power under Article I, Section 8, Clause 3 to 
regulate commerce with the Indian Tribes when it enacted 
the National Labor Relations Act. Indeed this is the issue 
posed by the first two “Questions Presented” by the ap- 
pellant. Clearly, Congress did not so intend. But this is 
irrelevant to the case. 

Congress had the constitutional power, of course, to pro- 
vide that the National Labor Relations Act should apply 
in any dispute which involved commerce with the Indian 
Tribes. If it had done so, a dispute which was wholly in- 
trastate and which had no affect whatsoever upon in- 
terstate commerce would be subject to the provisions of the 
Act. It is just in this way that Congress, in the Act, did 
exercise its power to govern the District of Columbia and 
the Territories by making the Act applicable to commerce 
wholly “within the District of Columbia or any Territory,” 
irrespective of its effect on interstate commerce. 

Congress did not decide to treat Indian reservations as 
it treated the District of Columbia. But it does not follow 
that disputes affecting interstate commerce which involve 
Indians are excluded from the Act, any more than the 
failure to cover disputes in the District of Columbia not 
affecting interstate commerce would have meant that dis- 
putes arising in the District which did affect interstate 
commerce would be exempt from the Act’s provisions. 


II—THE NATIONAL LABOR RELATIONS ACT CAN- 
NOT BE CONSTRUED AS EXCLUDING FROM 
ITS COVERAGE DISPUTES AFFECTING INTER- 
STATE COMMERCE WHICH ARISE ON AN IN- 
DIAN RESERVATION. 


Once we dispose of the argument—which is appellant’s 
- whole argument—that disputes which affect interstate com- 
merce but which involve Indians are not covered by the 
Act because Congress did not exercise its constitutional 
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power to regulate commerce with the Indian Tribes, we 
are left with a possible argument, not made as such by the 
appellant, that (wholly apart from implications derived 
from the failure of Congress to include “commerce with the 
Indian Tribes” in the definition of commerce in the Act) 
the Act should be construed as impliedly excluding an en- 
terprise located on an Indian reservation. Such an ar- 
gument would not require the conclusion that all “com- 
merce with the Indian Tribes” is excluded from the Act 
but simply would exclude Indian reservations from the 
territorial area to which the Act is applicable. 


Since this Court has a responsibility, we believe, to de- 
cide this case correctly irrespective of the arguments made 
by counsel, we will attempt to set forth here the reasons 
why we believe that such an argument would be erroneous. 

There is, of course, no statutory language upon which 
the argument could be based. The definition of com- 
merce in the Act is one of the broadest ever enacted by 
Congress. As the Supreme Court has said, Congress in- 
tended in this Act “to regulate labor relations to the full 
extent of its constitutional power under the Commerce 
Clause.” Amalgamated Association v. Wisconsin Employ- 
ment Relations Bd., 340 U.S. 383 (1951), citing NLRB v. 
Fainblatt, 306 U.S. 601, 607 (1939). 


Until this case arose it has never been doubted that the 
Act applies to commerce which has its origin on an Indian 
reservation. When a similar question arose with respect to 
a mill located on the Fort Hall Indian reservation, the La- 
bor Board asked the opinion of the Secretary of the Inter- 
ior as to whether it had jurisdiction and whether it should,: 
as a matter of discretion, exercise that jurisdiction (J.A. 
48-51). The then Secretary, Douglas McKay, urged the 
Board to take jurisdiction. His opinion that “the fact that 
the employer’s activities are conducted on the . . . reserva- 
tion appears to be without legal significance so far as the 
scope of the Board’s jurisdiction in this matter is concerned” 
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(J.-A. 55), is especially significant because, as appellant 
points out at p. 19 of its brief, the Secretary and his sub- 
ordinate, the Commissioner of Indian Affairs, are entrusted 
by Congress with “the management of all Indian affairs 
and of all matters arising out of Indian relations.” 25 
U.S.C. § 2. 


Nor will it do to argue, as appellant does on p. 40 of its 
brief, that his conclusion is inapplicable because the Sho- 
shone Tribe had adopted a constitution and had made 
applicable the general laws of the United States—for 
neither the Secretary nor the Labor Board relied on any 
such considerations. 

The reason the Secretary of the Interior did not think 
that the location of the plant on an Indian reservation was 
significant with respect to jurisdiction is, of course, that the 
jurisdictional test in the Act is not territorial in nature. It 
is not based on the location of an enterprise or on the per- 
sons who are employed. If it were Congress would be 
powerless to enact it—except with respect to the territories, 
the District of Columbia and Indian Tribes. The jurisdic- 
tional test is whether a labor dispute in the enterprise would 
affect interstate commerce. “It is the effect upon com- 
merce, not the source of the injury, which is the criterion.” 
NLRB v. Jones & Laughlin Steel Corp., 301 U.S. 1, 32. 
If such an effect exists—as it concededly does in this case 
—then the Act applies and both the employer and the em- 
ployees (unless they are specifically excluded) are entitled 
to the rights and protections provided by the Act, whether 
they are citizens or aliens, Indians or non-Indians. 

Appellant apparently concedes, as it must, that statutes 
such as the Civil Aeronautics Act, the Fair Labor Standards 
Act, the Federal Alcohol Administration Act, the Agri- 
cultural Adjustment Act, apply to commerce arising on 
an Indian reservation. (Appellant’s Brief, p. 36). This, 
it is said, is because Congress in those Acts clearly man- 
ifested an intention to include Indians (Id., p. 35). How 
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was that intention manifested, it may be asked. By defini- 
tions of commerce, appellant answers, which broadly in- 
clude all commerce “among the several states or between 
any state and any place outside thereof” (Fair Labor 
Standards Act) or “between any state or territory, or the 
District of Columbia, or Puerto Rico and any place outside 
thercof” (Agricultural Adjustment Act of 1938) or “be- 
tween any state and any place outside thereof” (Federal 
Alcohol Administration Act). (Appellant’s Brief, pp. 36- 
37). 

The difficulty with the argument, of course, is that these 
definitions are narrower, not broader, than the definition 
contained in the National Labor Relations Act. In that Act 
commerce is defined as including not only “trade, traffic, 
commerce transportation or communication” among (1) 
the several states, and (2) between the District of Colum- 
bia or any Territory and any state or other territory, and 
(3) between any foreign country and any state, territory, 
or the District of Columbia, but also (4) wholly within 
the District of Columbia or any territory, and (5) between 
points in the same state but through any other state, or 
any territory, or the District of Columbia, or any foreign 
country. Only by including commerce with the Indian 
Tribes—i.e. every commercial transaction in which an In- 
dian was involved—could Congress have more explicitly 
described every form of commerce which it could consti- 
tutionally govern.* 

The argument, if argument there be, cannot therefore 
be in terms of the labor Act’s definition of commerce. For 
the definition in this statute is broader than in any of the 
statutes cited by appellant. And all of those statutes 


3 Appellant’s confusion on this score may be related to the fact 
that it inadvertently omitted from its recital of the statutory provisions 
involved (Appellant’s Brief, p. 4) the provisions in the National La- 
bor Relations Act dealing with foreign commerce and commerce 
wholly within the District of Columbia and the Territories. 
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concededly apply to interstate commerce which arises on 
an Indian reservation. The argument must be in the 
terms of the questions raised by the Chairman of the 
National Labor Relations Board in his 1952 inquiry to 
the Secretary of the Interior (J.A. 51). Is a person em- 
ployed on the reservation by a lessee from the Tribe an 
“employee” under Section 2(3) of the Act? Is Texas- 
Zinc an “employer” under Section 2(2) of the Act? Or 
should those terms be construed as excluding persons work- 
ing on a reservation as employees and lessees of reservation 
land as employers? 


The language again is devoid of any suggestion of such 
exclusions, as the Secretary of the Interior agreed. And, as 
he stated, there is no principle of Indian law which would 
require the reading in of any such exclusion (J.A. 52-57). 

This conclusion is reinforced if we look to the policy of 
the statute. Its purposes are plainly spelled out in Section 1 


of the Act, 29 U.S.C. Section 151. This section begins with 
a statement of the legislative finding that interstate com- 
merce is often impaired when employees are denied the. 
right to organize and to bargain collectively, since the de- 
nial of these rights tends to “lead to strikes and other forms 
of industrial strife or unrest.” It further states that the 
“inequality of bargaining power” between employees who 
do not have the freedom to organize, and employers who 
are often very large and highly organized, also tends to 
burden commerce by “depressing wage rates and the pur- 
chasing power of wage earners” and by “preventing the 
stabilization of competitive wage rates and working con- 
ditions within and between industries.” The section then 
goes on to say that the free flow of commerce can be pro- 
moted by providing legal protection of “the right of em- 
ployees to organize and bargain collectively,” since this 
encourages “the friendly adjustment of industrial disputes.” 
It also states that certain practices of labor organizations, 
which burden or impair commerce, should be eliminated. 
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The final paragraph of Section 1 reads as follows: 


“It is declared to be the policy of the United States 
to eliminate the causes of certain substantial obstruc- 
tions to the free flow of commerce . . . by encouraging 
the practice and procedure of collective bargaining 
and by protecting the exercise by workers of full free- 
dom of association, self-organization, and designation 
of representatives of their own choosing, for the purpose 
of negotiating the terms and conditions of their em- 
ployment or other mutual aid or protection.” 

In the light of this statement of objectives, how can the 
Act possibly be read as intending to exclude from its cover- 
age industries which affect interstate commerce simply 
because they employ Indians or are located on an Indian 
reservation? Would not the obstruction to the free flow of 
interstate commerce be as great if it arose as a result of in- 
dustrial strife caused by the denial by an employer on a 
reservation of his employees’ right to organize? Would not 
the resulting inequality of bargaining power be just as great? 
Is there anything in the final paragraph from which one 
could conclude that “the policy of the United States” there 
set out was not intended to apply to commerce across state 
lines arising on an Indian reservation? The answers to these 
questions, in our view, are self-evident. 

Indeed, whatever doubt may possibly have been enter- 
tained on this score would certainly have been dissipated 
by the 1959 amendments to the Act. Appellant argues that 
the Navajos are not culturally ready for unions. Are they 
culturally ready for “blackmail” picketing and secondary 
boycotts? Or, to put the question in a more relevant fash- 
ion, did Congress give any indication when it passed the 
National Labor Relations Act in 1935, the Taft-Hartley 
amendments in 1947, or the Landrum-Griffin amendments 
in 1959, that the protections for workers, employers and 
the national commerce which it provided should be in- 
applicable where Indians were involved? 
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The answer plainly is that Congress at no time indicated, 
in any fashion, that its objectives were so limited. The 
Navajo labor relations policy, which the Tribe would put 
into effect on the reservation in place of the federal law, 
illustrates the extent to which the purposes of the Act would 
be thwarted if the plaintiff’s position were upheld. The 
Tribal resolutions (J.A. 22-28), would deny to employees 
on the reservation precisely those rights which Congress 
intended to protect: the right to organize, the right to bar- 
gain collectively through freely chosen representatives, and 
the right to strike and engage in other concerted activities. 
It would deny these rights to employees whether or not 
they are Indians. Apparently it is the judgment of the 
Navajo Tribe that the denial, rather than the protection, 
of these rights is the way to promote prosperity and indus- 
trial peace in industries located on the reservation and that 
in this way the nation will best be assured that it will receive 
the half-million dollars worth of uranium concentrate pro- 


duced on the reservation. But Congress has made a dif- 
ferent judgment. It seems to us that there is no possible 
basis for arguing that its judgment does not apply because 
the uranium originates on an Indian reservation. 


The appellant relies heavily on a dictum in Elk v. Wilkins, 
112 U.S. 95, 99 (1884) to the effect that “under the Con- 
stitution of the United States as originally established . . . 
General Acts of Congress did not apply to Indians unless 
so expressed as to clearly manifest an intention to include 
them.” This principle, whatever its vitality may be, has 
certainly not precluded the application of general acts of 
Congress to Indians even though “Indians” are usually not 
specifically mentioned in such acts. E.g., Superintendent 
of Five Civilized Tribes v. Commissioner, 295 U.S. 418 
(1935) (Income Tax Laws) ; Ex Parte Greene, 123 F. 2d 
862 (2d Cir. 1941), cert. dented, 316 U.S. 668 (1942) 
(Selective Service Laws). See also Arizona ex rel. Arizona 
State Board v. Hobby, 221 F. 2d 498 (D.C. Cir. 1954) 
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(Social Security Act). And while every statute must be 
analyzed on the basis of its own language and its own under- 
lying purposes, the presumption that general legislation does 
not apply to Indians has in more recent years been replaced 
by the presumption stated by the Supreme Court only this 
year: “that general Acts of Congress apply to Indians as well 
as to all others in the absence of a clear expression to the 
contrary .. .” FPC v. Tuscarora Indian Nation, 362 U.S. 


99, 120. 


WI—THE CONFLICT, IF ANY, BETWEEN THE 
TREATY OF 1868 AND THE NATIONAL LABOR 
RELATIONS ACT HAS BEEN CREATED BY THE 
NAVAJO TRIBE. 


It is well established, and conceded by appellant, that 
“treaties with the Indians are no different than any other 


public laws and are subject to contrary legislation by the 
Congress when it is felt to be in the interest of the country 
_. 2 Sioux Tribe v. United States, 146 F. Supp. 229, 
236 (Ct. Claims, 1956). Even a specific commitment 
contained in a treaty may therefore be disregarded if 
Congress has acted contrary to that agreement in subsequent 
legislation. 


This was the case, for example, in The Cherokee Tobacco, 
11 Wall. 616 (1870). There Congress had passed an ex- 
cise tax on tobacco produced anywhere in the United 
States. A treaty with the Cherokee Tribe, made only two 
years before, had provided that individual members of the 
Tribe should have the right to sell their farm products 
grown on the reservation without paying any tax “which is 
now or may be levied by the United States...” The Su- 
preme Court held that, despite the treaty, the tax applied 
to the sales by Cherokees of tobacco grown on the reserva- 
tion. “In the case under consideration,” the Court said, 
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“the act of Congress must prevail as if the treaty were not 
an element to be considered.” 16 Wall. at 621.* 

Where there is such a specific conflict the courts are un- 
derstandably reluctant to find that Congress has repudiated 
its commitments. See United States v. 43 Gallons of Whis- 
key, 108 U.S. 491 (1883). Nevertheless, we believe that 
even if there were such a conflict here the all-inclusive na- 
ture of the jurisdiction granted by the National Labor Re- 
lations Act would prevail over any prior inconsistent pro- 
vision in the Treaty of 1868 with the Navajo Tribe. 

But there is no such prior inconsistent provision. The 
Treaty does not contain any agreement by the United 
States that Navajos shall not join unions or grant to the 
Navajo Tribe the right to outlaw unions. Nor does the 
Treaty grant to the Tribal Council any right to regulate 
labor-management relations. Congress violated no prior 
commitment to the Navajo Tribe when it made the Na- 
tional Labor Relations Act applicable to all interstate com- 
merce, without reference to whether it arises on an Indian 
reservation. 

There is indeed a conflict here. The conflict is between 
an Act of Congress passed in 1935 and a 1958 resolution of 
the Navajo Tribal Council. 

But it is alleged—although the appellant makes no ar- 
gument based on this allegation—that the Treaty of 1868 
guaranteed the Tribe the right to exclude non-Indians 
other than “officers . . . agents and employees of the gov- 
ernment” (J.A. 7). There is no allegation here that this 
right has been directly violated. But even if there were the 
conflict between the application of the provisions of the Na- 
tional Labor Relations Act and the right of the Tribe to ex- 
clude persons from the reservation would arise only because 
the Navajo Tribe has itself waived its right of exclusion. 


*To be distinguished, of course, are cases where a property right 
has vested in an individual pursuant to treaty or statute. Choate v. 
Trapp, 224 US. 665. See Federal Indian Law (1958) p. 881. 
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Nothing in the laws of the United States requires the 
Navajo Tribe to invite mdustry on to the reservation. Texas- 
Zinc, the employer here, has opened an industrial plant 
on the reservation because the Navajo Tribe has leased 
tribal land to it for that purpose (J.A. 13). The industrial 
problems which the National Labor Relations Act is de- 
signed to solve would not exist on the reservation if the 
Navajo Tribe had not determined to bring industry on to 
the reservation. In doing so the Tribe, it seems to us, has 
implicitly waived any objection to the application to that 
industry of the federal laws generally applicable to industry: 
in the United States. 


The Navajo Tribe cannot have it both ways. It can, 
perhaps, keep the reservation as the agricultural society 
without industry it was in 1868. It can avoid the prob- 
lems involved in employment relationships by preventing 
employment. But it cannot simultaneously waive its power 
to exclude industry, invite it on to the reservation, and at 
the same time prevent the laws which the government of 
the United States has established to deal with industry 
and industrial relations from applying on the reservation. 

The Navajo Tribe may have the right to prevent a rail- 
road from building its lines across the reservation. But it 
cannot ask a railroad to cross the reservation and insist that 
the Interstate Commerce Act does not apply. Just so, the, 
Navajo Tribe can, perhaps, prevent any industrial opera+ 
tions from becoming established on the reservation. It 
cannot provide for their establishment, however, and at the 
same time prevent the laws which Congress has enacted 
to govern them from being applied. 

It is not, in short, Congress that has changed course but 
the Navajo Tribe. The conflict in this case is not a con- 
flict between the Treaty of 1868 and the National Labor 
Relations Act. The conflict here is in the attempt of the 
Navajo Tribal Council to bring modem industry on to 
the reservation and to insist at the same time on a medieval 


20 
limitation on the right of the employees of that industry to 
decide for themselves, by secret ballot, whether they wish 
to be represented by a union. 


CONCLUSION 


For the reasons above set forth it is respectfully submitted 
that the judgment of the Court below should be affirmed. 
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by the National Labor Relations Board, no useful purpose 
would be served by including similar statements herein and, 
accordingly, we adopt and incorporate by reference the 
statements contained in the Board’s brief. 


STATUTES INVOLVED 


The pertinent provisions of the statute involved are set 
forth at pp. 3-4 of the appellants’ brief. 


SUMMARY OF ARGUMENT 


The sole question presented is whether the National 
Labor Relations Act is rendered inapplicable to an inter- 
state non-Indian business because it happens to be located 
on an Indian Reservation. Appellants, in answering this 
question in the affirmative, would render the Act inapplica- 
ble to a vast geographic area and to a considerable amount 
of economic activity which is plainly otherwise subject to 
the Act. There is no basis for concluding Congress in- 


tended to create such an area of non-applicability. 


Appellants’ basic argument that in enacting the National 
Labor Relations Act Congress specifically exercised its 
power over foreign and interstate commerce but did not 
exercise its power over “commerce with Indian tribes” 
unduly restricts the application of the Act, ignores a situa- 
tion in which operations “affect” commerce or constitute 
both interstate commerce and something else, and repre- 
sents a view which the Supreme Court has rejected. 


The purpose of the “commerce with an Indian tribe” 
clause is to extend Congress’ power over intrastate com- 
merce with respect to commerce with Indians but not to 
exclude the application of laws which are generally appli- 
cable to activities in or affecting interstate commerce. Once 
it is established that a business is in interstate commerce 
or affects interstate commerce the Act applies, whatever 
else such business may also be at the same time. 
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The existence of a Reservation, as such, is of no signifi- 
cance insofar as a determination of an Act’s applicability 
is concerned. Laws specifically applicable to trade with 
Indians are applicable in areas outside of a Reservation. 
Appellants concede that the provisions of the Fair Labor 
Standards Act are applicable on the Reservation. In enact- 
ing the National Labor Relations Act, Congress exercised 
the full scope of its power over commerce and, accordingly, 
if the Act of narrower scope, i.e., the Fair Labor Standards 
Act, is applicable, then, a fortiori, the provisions of the 
National Labor Relations Act are applicable. 


ARGUMENT 
I 


The District Court Properly Determined That the 
Operations Of the Texas-Zine Minerals Corporation 
Affect Interstate Commerce Within the Meaning Of 
the National Labor Relations Act And That the Provi- 
sions Of Such Act Are Applicable To the Company’s 
Plant Located On the Navajo Reservation. 


a. Introduction. 


The brief submitted by the National Labor Relations 
Board deals succinctly and persuasively with the various 
broader aspects of this case, as, for example, the under- 
lying purposes of the Act and the preclusion of concurrent 
regulation by local authority; we concur with the views 
expressed in the Board’s brief. However, since we believe 
that the validity of the Board’s views may be highlighted 
by a closer analysis of appellants’ position, from a legal 
standpoint, and a consideration of the practical implica- 
tions of that position, we submit the supplemental views 
and arguments set forth herein. 


The instant case is not one which presents a question 
of State power over Indian affairs; the question is one 
concerning the scope of the exercise of a Federal power. 
Nor, is this a case involving interference with or regulation 
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of the internal affairs of an Indian Tribe, but, rather, one 
which raises the question of whether a local regulation of 
an Indian Tribe can interfere with the administration of a 
law national in scope. The sole and simple question here 
presented is whether the National Labor Relations Act is 
rendered inapplicable to an interstate non-Indian business 
because it happens to be located on an Indian Reservation. 
The appellants answer this question in the affirmative and 
thereby, in effect, claim a “sanctuary” in which the Federal 
regulation of labor relations is inoperative. 


If the appellants’ view were to prevail, the impact on 
the administration of the Act would be catastrophic. The 
Navajo Reservation here involved is approximately the 
size of the State of West Virginia. All of the Indian Reser- 
vations in the United States approximate the combined 
size of New York and Pennsylvania or, to state it another 
way, the area of the Eastern Seaboard from Maine to the 
District of Columbia except for the States of New York 
and Pennsylvania. It is diffieult to conceive that Congress, 
on purpose or inadvertently, carved or left out such a vast 
area in which the Act would be inoperative. 


The appellants’ view would render the Act inapplicable 
not only to a vast geographic area but also to a considerable 
amount of economic activity which plainly would otherwise 
be subject to the Act. As appellants’ brief points out at pp. 
8-9, there has been a “rapid development of the natural 
resources of the reservation” and non-Indians have “estab- 
lished substantial industrial and other similar projects on 
the reservation [which] . . . involve investments of enor- 
mous sums for capital improvements.” The magnitude of 
such projects is exemplified by the recent announcement’ 


*The Wall Street Journal, August 10, 1960, p. 21. The news article 
also reports Mr. Paul Jones, Chairman of the Navajo Tribal Council, as 
stating that the agreement would provide the tribe with power at whole- 
sale rates, supply 2 commercial market for tribal coal, furnish additional 
employment to Navajos and enable municipal and industrial development 
on the reservation. 
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that the Navajo Tribal Council approved plans submitted 
by Arizona Public Service Co., Phoenix, and Utah Con- 
struction & Mining Co., San Francisco, to erect a coal- 
burning $100,000,000 steam electric power plant and trans- 
mission lines on the Navajo reservation. 


Apart from the legal reasons advanced by appellants 
in support of their position, the appellants apparently be- 
lieve that, from a practical viewpoint, the extensive diminu- 
tion of the Board’s jurisdiction which they here urge is 
justified on the ground that the members of the Navajo 
Tribe “are not ready for unionization”, (appellants’ brief, 
p. 10). While this plainly does not constitute a valid reason 
for delimiting the scope of application of the Act, appellees 
feel impelled to point out that the appellants’ contention 
in this regard ignores “a quarter century of organizational 
activity on the [Navajo] Indian Reservation” (Jt. App. 
p. 98). As the affidavit of Robert B. Sheets, Vice-President 
and Director of Organization of the International Hod 
Carriers’, Building and Common Laborers’ Union of 
America points out, “since 1934 the International Union 
and its affiliates have been actively engaged in representing 
workers employed on and adjacent to the reservation, in- 
cluding thousands of Navajo Indians living on and off the 
reservation,” and, further, that “at the present time the 
Union has as members, over 500 Navajos (Jt. App. p. 97).* 
Thus, the view now urged by the appellants has serious 
adverse implications not only with respect to the uniform 
application of the Act but also to the collective bargaining 
rights enjoyed for many years by many thousands of 
workers. 


? The Sheets affidavit also stated than many Navajos who were employed 
upon the construction of the Texas-Zine Minerals Corporation plant in- 
volved herein were members of the Union, that gigantic pipeline spreads, 
employing many Navajos, have traversed the reservation in recent years 
and such projects have been organized by the Union, and that many 
highways, hospitals and schools have been constructed on the reservation 
with Navajos who were union members (Jt. App. pp. 97-98). 
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There is no compelling practical reason, we submit, to 
conclude that Congress intended to establish a refuge 
wherein industries affecting interstate commerce were free 
from federal regulation and employees, Indians and non- 
Indians alike, were deprived of rights enjoyed by com- 
patriots. Nor, as we shall show below, is there any sound 
legal reason to support such a conclusion. 


b. The National Labor Relations Act, as amended, is ap- 
plicable to a business which affects interstate commerce 
when such business is located on an Indian Reservation. 


Since the appellants concede that Congress has the power 
to regulate the labor relations of a business located on an 
Indian Reservation (appellants’ brief, p. 13), their action 
herein to enjoin the Board must necessarily be predicated 
upon the view that the Congress has not exercised such 
power. In support of this view, appellants argue, basically, 
that the Act “does not contain any reference to Indians or 
to Indian tribes” (appellants’ brief p. 15) and that “in thus 
exercising a constitutionally delegated power embracing 
three separate, distinct and unrelated subjects . . . the Con- 
gress in specifically legislating as to two of them (inter- 
state and foreign commerce) could [not] be said to have 
intended to include the third, which it neither named, de- 
scribed or made any reference to in the Act” (id at 16). 


The foregoing view, we contend, unduly restricts the 
scope of the commerce clause by a rigid compartmentaliza- 
tion which is neither warranted by history nor advisable by 
judicial construction. It ignores the situation in which an 
overlapping may occur and it eschews Congress’ power to 
regulate business “affecting” interstate commerce. In ef- 
fect, then, the appellants are contending that the Act does 
not cover interstate commerce or operations affecting inter- 
state commerce if such commerce is, at the same time, 
commerce with an Indian Tribe. The short answer to this 
contention is that the Act simply does not contain such an 


( 
exclusion.’ “Congress not having thought it proper to ex- 
clude them, it is not for this court to make the exception. 
If the exemption had been intended it would doubtless have 
been expressed.” Cherokee Tobacco v. United States, 78 
US. 616; 20 L.Ed. 227. 


The same kind of restrictive view now urged by appel- 
lants has long been rejected by the Supreme Court. In the 
Cherokee Tobacco case, supra, the argument was made that 
“in all laws the Indian territories are not to be regarded as 
included, unless they are mentioned in those laws in so 
many words” (20 L.Ed. 227). The Court apparently found 
this argument unpersuasive, holding that despite the com- 
plete absence of any reference to Indians or Indian terri- 
tories in Section 107 of the Act of 1868, * the said provision 
extended the revenue laws as to liquors and tobacco over 
Indian territories. 


* The Act contains many specific exemptions, viz: 
Sec. 2. When used in this Act— 

(2) The term ‘employer’ . . . shall not include the United States 
or any wholly owned Government corporation, or any Federal Reserve 
Bank, or any State or political subdivision thereof, or any corporation 
or association operating a hospital, if no part of the net earnings inures 
to the benefit of any private sharcholder or individual, or any person 
subject to the Railway Labor Act, as amended from time to time, or any 
labor organization (other than when acting as an employer), or anyone 
acting in the capacity of officer or agent of such labor organization. 

(3) The term ‘employee’ . . . shall not include any individual 
employed as an agricultural laborer, or in the domestic service of any 
family or person at his home, or any individual employed by his parent 
or spouse, or any individual having the status of an independent con- 
tractor, or any individual employed as a supervisor, or any individual 
employed by an employer subject to the Railway Labor Act, as amended 
from time to time, or by any other persons who is not an employer as 
herein defined. 


“Section 107 of Act of 1868 reads: “That the internal revenue laws 
imposing taxes on distilled spirits, fermented liquors, tobacco, snuff and 
cigars, shall be construed to extend to such articles produced anywhere 
within the exterior boundaries of the United States, whether the same 
shall be within a collection district or not.” 
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By including “commerce with the Indian tribes” in 
Article 1, Section 8, Clause 3 of the Constitution, the 
framers thereof did not intend to erect a Chinese Wall to 
exclude laws of general application enacted under Con- 
gress’ power to regulate foreign and interstate commerce, 
but, rather, to extend or broaden Congress’ power so that 
with respect to commerce with Indian tribes such power 
was plenary and included intrastate commerce as well. 


As the appellants point out in their brief at page 27, 
citing Prentice and Egan on the Commerce Clause of the 
Federal Constitution: 


“._. The purpose with which this power was given to 
Congress was not merely to prevent burdensome, con- 
flicting or discriminating State legislation, but to 
prevent fraud and injustice upon the frontier, to pro- 
tect an uncivilized people from wrongs by unscrupulous 
whites, and to guard the white population from the 
danger of savage outbreaks. 

“A grant made with such a purpose must convey 
a different power from one whose purpose was to 
insure the freedom of commerce. Congress has, in the 
case of the Indians, prohibited trade in certain articles, 
it has limited the right to trade to persons licensed 
under Federal laws, and in many ways asserted a 
greater control than would be possible over other 
branches of commerce (p. 342).” 


Appellees’ view that the “commerce with the Indian 
tribes” clause constitutes an extension of Congress’ power 
to intrastate commerce when Indian tribes are involved is 
supported by the Supreme Court’s decision in United States 
v. Holliday, 3 Wall 407, 18 L.Ed. 183, wherein the Court 
stated: 


«“_. . if commeree, or traffic, or intercourse, is carried 
on with an Indian tribe, or with a member of such tribe, 
it is subject to be regulated by Congress, although 
within the limits of a State. The locality of the traffic 
can have nothing to do with the power. The right to 
exercise it in reference to any Indian tribe, or any 
person who is a member of such tribe, is absolute, with- 
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out reference to the locality of the traffic, or the locality 

of the tribe, or of the member of the tribe with whom 

it is carried on. It is not, however, intended by these 
remarks to imply that this clause of the Constitution 
authorizes Congress to regulate any other commerce, 
originated and ended within the limits of a single 
State, than commerce with the Indian tribes” (p. 186). 

It does not follow, we submit, from a grant of power over 
intrastate Indian commerce that a statute which generally 
regulates interstate commerce is inapplicable to interstate 
Indian commerce unless the said regulatory act specifically 
renders it applicable. On the contrary, we contend that 
once it is established that a business is in interstate com- 
merce or affects interstate commerce the Act applies, what- 
ever else such business may also be at the same time. Thus, 
interstate commerce which is also commerce with an Indian 
tribe is subject to the Act.* Any other view would mean 
that if an Indian tribe were the majority stockholder in 
United States Steel Corporation, the operations of that in- 
terstate industrial giant would not be subject to the Act. 
This absurd result obviously cannot receive judicial ap- 
proval. At best, we submit, appellants can argue that the 
absence of any specific reference in the Act to commerce 
with Indian tribes reflects a Congressional intent not to 
subject intrastate Indian commerce to the provisions of the 
Act—and with this view appellees herein would agree. 


Although appellants do not specifically so state or argue, 
apparently in an effort to avoid the absurd result to which 
the logic of their position inexorably leads, repeated refer- 
ences are made to the “reservation” as if such a geographic 


* We do not concede that the commerce here involved is commerce with 
an Indian tribe. On the contrary, it is our view that it is not. The fact 
that an Indian tribe is a landlord does not convert commerce between its 
non-Indian tenant and other commercial enterprises into commerce with 
an Indian tribe. 
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area affords a preserve upon which this Act may not enter. * 
We think it clear that the Act here involved cannot have at 
the same time application off the reservation and non- 
application on the reservation. First, there is nothing in 
the language of the Act to support such a view. Second, 
the boundaries of an Indian reservation do not appear to 
be significant in delimiting the application of laws with 
respect to Indians or to Indian tribes. 


In its Holliday decision, supra, the Supreme Court 
pointed out that “the right to exercise ... [power over com- 
merce with Indian tribes] ... is absolute, without reference 
to the locality of the traffic, or the locality of the tribe, or 
of the member of the tribe with whom it is carried on.” 
Thus, in United States v. 43 Gallons of Whiskey, 93 U.S. 
188, 23 L.Ed. 846, the Court held that Congress can forbid 
the introduction of liquor into areas outside of a reserva- 
tion, stating: 

“_..If Congress has the power ... to punish the sale 
of liquor anywhere to an individual member of an 
Indian tribe, why cannot it also punish the introduction 
of liquor for a similar purpose into territory in 
proximity to that where the Indians live? There is no 
reason for the distinction: and as there can be no 
divided authority on the subject, our duty to a de- 
pendent people would require Congress to impose 
further restrictions should country adjacent to Indian 


Reservations be used to carry on the liquor traffic with 
Indians” (23 L.Ed. 847). 


Accordingly, if a statute specifically applicable to com- 
merce with Indians is applicable without regard to the 
boundaries of a reservation, then, by a parity of reasoning, 
it should be argued that a law not specifically applicable 
to commerce with Indians is not applicable on or off the 


*The repeated references in appellants’ brief to “Navajo Reservation”, 
as, for example, in Points 2, 4 and 5 of its Statement of Points at page 
13, reflects clearly, we believe, appellants’ view that the existence of a 
reservation is, in itself, of significance in the resolution of the issue pre- 
sented in this case. 
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reservation. But such an argument would once again lead 
to the absurd result noted above, namely that the Act 
would be inapplicable to operations of the United States 
Steel Corporation if that corporation were owned by an 
Indian tribe. 


The better view—indeed, the only sound view—is, we 
submit, that the applicability of a statute to commerce with 
an Indian tribe is to be determined without reference to the 
existence of a reservation. Plainly, if a reservation, per se, 
has no relevancy to the scope of application of a statute 
enacted under the “commerce with an Indian tribe” clause 
of the Constitution, then what relevancy could it possibly 
have with respect to the scope of application of a statute 
enacted under the “interstate commerce” clause of the Con- 
stitution? In short, if Congress in exercising its power with 
respect to commerce with an Indian tribe is not restricted 
by the existence of a reservation, we see no sound reason 
for so limiting Congress in the exercise of its power over 
commerce among the States. 


Indeed, the very reasons which have apparently induced 
the Supreme Court to ignore the boundaries of a reserva- 
tion with respect to statutes held applicable to commerce 
with Indians are equally applicable in the instant case. As 
the Court stated in its decision in 43 Gallons of Whiskey, 
supra: 

“_, . If liquor is injurious to them inside of a reserva- 
tion, it is equally so outside of it; and why cannot 
Congress forbid its introduction into places near by, 
which the Indians would be likely to frequent. It is 
easy to see that the love of liquor would tempt them 
beyond their borders to obtain it; and that bad white 
men, knowing this, would seek adjoining localities, 
where the traffic was not prohibited rather than ven- 
ture upon forbidden ground” (id.). 


And, in Cherokee Tobacco, supra, the Court in holding 
that a certain provision of the revenue laws applied to 
Indian territory, stated: 
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“Nowhere would frauds to an enormous extent as to 
these articles [liquor and tobacco] be more likely to be 
perpetrated if this provision were withdrawn. Crowds, 
it is believed, would be lured thither by the prospect 
of illicit gain.” (20 L. Ed. 229). 

By the same token, were this Act and other laws such as 
the Fair Labor Standards Act held inapplicable on an 
Indian Reservation, so that an enclave would be created in 
which labor standards and labor relations laws could be 
ignored, not only is it believed that “crowds . . . would be 
lured thither by the prospect of illicit gain” but the adverse 
impact on the remainder of the nation’s economy would be 
catastrophic. 


That such an impact is likely and that the reservation, 
per se, is not of compelling significance, are now conceded 
by appellants, at least with respect to the Fair Labor 
Standards Act. In the court below, appellees argued that 
if the appellants’ position were upheld, it meant, logically, 


that the provisions of the Fair Labor Standards Act were 
inapplicable on the reservation and that, accordingly, goods 
produced there under substandard conditions could pollute 
the stream of interstate commerce. The appellants now 
meet this argument by conceding the applicability of that 
Act (See pp. 35-36, appellants’ brief). 


That it can be conceded that the Fair Labor Standards 
Act is “applicable to some or all of the Indian reservations” 
and, at the same time, denied that the National Labor Rela- 
tions Act is similarly applicable, defies reason. There is 
nothing in either Act (or, for that matter, in any of the 
statutes listed on pp. 36-37 of appellants’ brief) which in 
specific terms refers in any manner whatsoever to Indians 
or Indian reservations. Thus, according to appellants, the 
Fair Labor Standards Act must be applicable because Con- 
gress framed “the statute as to make it applicable to all 
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persons or to all geographical areas over which the Con- 
gress has the power to legislate” (Appellants’ brief, p. 35). 
This, however, is simply not true. As the Supreme Court 
stated in Walling v. Jacksonville Paper Co., 317 U.S. 564 
at 570-571, concerning the scope of application of the Fair 
Labor Standards Act: 


“_.. Congress did not exercise in this Act the full scope 
of the commerce power. We may assume the validity 
of the argument that since wholesalers doing a local 
business are in competition with wholesalers doing an 
interstate business, the latter would be prejudiced if 
their competitors were not required to comply with 
the same labor standards. That consideration, how- 
ever, would be pertinent only if the Act extended to 
businesses or transactions ‘affecting commerce’. But 
as ae noted in the Kirschbaum case the Act did not go 
so far. 


In enacting the National Labor Relations Act, however, 
the Congress “did ... go so far” and “did . . . choose to 
exert its power to the full by regulating industries and 
occupations which affect interstate commerce” (cf. Over- 
street v. North Shore Corp., 318 U.S. 125, 128; see also, 
Kirschbaum Co. v. Walling, 316 U.S. 517, 522). Thus, Con- 
gress did with respect to the National Labor Relations Act 
but did not with respect to the Fair Labor Standards Act 
meet the criterion which appellants themselves have estab- 
lished to determine the applicability of Federal statutes, 
namely, “framing the statute as to make it applicable to 
all persons or to all geographical areas over which the Con- 
gress has the power to legislate.” We agree with appellants 
that the provisions of the Fair Labor Standards Act are 
applicable on an Indian reservation, and, we submit, the 
provisions of the National Labor Relations Act are, a 
fortiori, equally applicable. 


CONCLUSION 
The judgment of the district court should be affirmed. 


Respectfully submitted 


J. ALBERT WOLL 

Rosert C. MayER Vincent F. Morreae 

Gerarp F. TREANOR Rosert J. CoNNERTON 

Tueropore J. St. ANTOINE Attorneys for International 
Attorneys for Hod Carriers’, Building and 
International Union Common Laborers’ Union of 
of Operating America 
Engineers 


Of Counsel: 
JosEepH M. Stone 


September, 1960 


REPLY BRIEF FOR THE APPELLANTS 


IN THE 


United States Court of Appeals 


For tue District or CotumMBia Circvir 


No. 15,735 


| 
Tue Navaso Tris, a treaty tribe of Indians; Paul Jones, 
individually and as a member of| the Navajo Tribe for 
himself and all members of the Navajo Tribe similarly 
situated, Appellants | 

v. 

Tur Nationa Lasor Rexations Boarp, an independent 
office and agency of the United) States, its Chairman 
and members, United Steelworkers of America, AFL- 
CIO, et al., Appellees | 
Ture Texas-Zinc Mryerats Corporation, a Corporation, 

Intervenor-A ppellee 
Appeal from the United States District Court for the 
District of Columbia 


Norman M. Lirreiy 
1826 Jefferson Place, N. W. 
Washington, D. C. 


CHARLES; J. ALEXANDER 
1826 Jefferson Place, N. W. 
Washington, D. C. 

JOSEPH F. McPuHeErson 
Window Rock, Arizona 


ee for Appellants 


Parss or Byron S. ADAMS, TW Amemronones D.C. 


STATEMENT OF POINTS PRESENTED 


1. Except in the brief of the United Steel Workers, the 
appellees do not deal with the question actually presented. 


2. The brief of the appellee, the United Steel Workers, 
though it recognizes the question presented, mistakenly 
deals with it as though interstate commerce and commerce 
with Indian tribes is one and the same. 


3. In all of the appellee’s briefs, the legal status of 


Indian treaty tribes continuously recognized by the Su- 
preme Court, distinguishing them and their reservations 
from states, is erroneously disregarded. 


4. The appellee, National Labor Relations Board’s as- 
sertion that its decision in J. R. Simplot Co., 110 N.L.R.B. 
771; 107 N.L.R.B. 1211, constitutes a precedent for appli- 
cation of the act in the instant case, ought not to be 
countenanced by this Court. 


INDEX 


CorrEcTION IN BrieF oF APPELLANTS aT Pace 4 
Summary oF ARGUMENT IN REPLY 


ARGUMENT: 


Point 1. Except in the brief of the United Steel 
Workers, the appellees do not deal with the 
question actually presented 3 


Point 2. The brief of the appellee, the United Steel 
Workers, though it recognizes the question pre- 
sented, mistakenly deals with it as though inter- 
state commerce and commerce with Indian tribes 
is one and the same 


Point 3. In all of the appellee’s briefs, the legal 
status of Indian treaty tribes continuously ree- 
ognized by the Supreme Court, distinguishing 
them and their reservations from states, is 
erroneously disregarded 


Point 4. The appellee, National Labor Relations 
Board’s assertion that its decision in J. R. Sim- 
plot Co., 110 N.L.R.B. 771; 107 N.L.R.B. 1211, 
constitutes a precedent for application of the act 
in the instant case ought not to be countenanced 
by this Court 


ConcLusion 


CITATIONS 
CasEs: 


Cherokee Nation v. Georgia, 5 Pet. 1, 8 L.Ed. 25 .... 
J. BR. Simplot Co., N.L.R.B. 771 (1952); reaffirmed 

197 N.L.R.B. 1211 (1953) 3, 9, 10 
Lewis v. United States, 92 U.S. 618, 23 L.Ed. 514 .... 
United States v. Fisher, 2 Cranch 358, 2 L.Ed. 306 .... 
Yates v. United States, 354 U.S. 298, 1 L.Ed. 1367 .... 


ii Index Continued 


StTaTvUTEs: Page 


Labor Management Relations Act, 1947, c. 120, 61 Stat. 
136, U.S.C.A. Title 29, Sections 141 et seq., as 
amended by the Acts of August 10, 1948 (c. 833, 62 
Stat. 1286) October 22, 1951 (c. 575, 65 Stat. 601), 
and September 14, 1959 (Pub. L. 86-257, Title V, 
Section 505, Title VII, Section 704 (e), 73 Stat. 
537, 545) 1, 3, 4, 5, 8, 9, 10 


Wheeler-Howard Act of June 18, 1934, 48 Stat. 984, 
25 U.S.C. §§ 476-477 


CoNnSsTITUTION : 


IN THE 


United States Court of Appeals 


For raz Disreict or CoLumsra Crecurr 
No. 15,735 


Tux Navaso Trusz, a treaty tribe of Indians; Paul Jones, 
individually and as a member of the Navajo Tribe for 
himself and all members of the Navajo Tribe similarly 
situated, Appellants 


Vv. 


Tse Nationa, Lasor Revations Boarp, an independent 
office and agency of the United States, its Chairman 
and members, United Steelworkers of America, AF'L- 
CIO, et al., Appellees 


Tur Texas-Zinc Mrnerats Corporation, a Corporation, 
Intervenor-Appellee 


Appeal from the United States District Court for the 
District of Columbia 


—_——— 


REPLY BRIEF FOR THE APPELLANTS 


Appellants adhere to the position taken in their original 
brief, but desire to correct it, by supplying an inadvertent 
omission from the excerpted provision of the Labor Man- 
agement Relations Act of 1947, as amended, appearing on 
page 4 thereof. 


It should read: 


“The terms ‘commerce’ and ‘affecting commerce’ 
are defined in Section 2 (6) and (7) of the Amended 
Act as follows: 


‘¢ DEFINITIONS 
“<Sec. 2. When used in this Act— 


* * ° 

“*(6) The term ‘commerce’ means trade, traffic, 
commerce, transportation, or communication among 
the several States, or between the District of Columbia 
or any Territory of the United States and any State 
or other Territory, [or between any foreign country 
and any State, Territory, or the District of Columbia, 
or within the District of Columbia or any Territory,] 
or between points in the same State but through any 
other State or any Territory or the District of Colum- 
bia or any foreign country. 

‘(7) The term ‘affecting commerce’ means in com- 
merce, or burdening or obstructing commerce, or the 
free flow of commerce, or having led or tending to lead 
to a labor dispute, burdening or obstructing commerce 
or the free flow of commerce.’’ 


The inadvertently omitted portion is shown in brackets. 
The omission does not, however, affect in any way, the 
position or contentions of the appellants. 


SUMMARY OF ARGUMENT IN REPLY 


1. Except in the brief of the United Steel Workers, the 
appellees do not deal with the question actually presented. 


2. The brief of the appellee, The United Steel Workers, 
though it recognizes the question presented, mistakenly 
deals with it as though interstate commerce and commerce 
with Indian tribes is one and the same. 


3. In all of the appellee’s briefs, the legal status of 
Indian treaty tribes continuously recognized by the Su- 
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preme Court, distinguishing them and their reservations 
from states, is erroneously disregarded. 


4. The appellee, National Labor Relations Board’s as- 
sertion that its decision in J. R. Simplot Co., 110 N.L.R.B. 
771; 107 N.L.R.B. 1211, constitutes a precedent for applica- 
tion of the act in the instant case, ought not to be coun- 
tenanced by this Court. 


ARGUMENT 


Point 1. Except in the Brief of the United Steel Workers, 
the Appellees Do Not Deal With the Question Actually 
Presented 


As stated under Point 3 of appellants’ brief on page 31, 
‘‘the basic fundamental and controlling point in this case’’ 
is whether the ‘‘National Labor Management Relations 
Act of 1947, as amended, has application to commerce with 
an Indian tribe.’’ 


The reply brief of appellee, National Labor Relations 


Board, does not address itself to this basic and fundamental 
question. In order to give itself a measure of safefooting, 
the appellee, National Labor Relations Board’s brief con- 
tains what to it is a necessary, but what is in fact a 
palpably erroneous premise that ‘‘the Act confers juris- 
diction upon the Board generally with respect to unfair 
labor practices and representation matters which affect 
commerce.’? (National Labor Relations Board Brief, pp. 
13-14). 


The author of the Board’s brief mistakenly assumes this 
means ‘‘all commerce,’’ whereas the act is very definite, 
specific and conclusive as to the ‘‘commerce’’ which it 
affects. 


After reciting the policies which the Congress meant 
to implement by the Labor Management Relations Act, 
as amended (National Labor Relations Board Brief, pp. 
14-15), it is said, in effect, that the problem was regarded 
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as ‘‘national in scope and the Congressional intent was 
plainly to impose its remedial regulation wherever the 
requisite effect upon interstate commerce existed.’’ (Na- 
tional Labor Relations Board Brief, p. 15). We have no 
occasion to dispute this assertion, since we are not dealing 
with interstate commerce in this case. The commerce with 
which we are concerned is ‘‘commerce with Indian tribes.”’ 


These and similarly improvident, if not misleading, 
premises, for their argument, lead the author of the 
National Labor Relations Board’s brief to say: 


“The happenstance of the company’s location within 
the reservation does not in any manner affect that 
impact (the application of the act).’? (National Labor 
Relations Board’s Brief, p. 7) 


The foregoing, it seems to us, makes it crystal clear 
that the appellee, the National Labor Relations Board, 
and likewise the appellees, International Hod Carriers, 
Building and Common Laborers Union and International 
Union of Operating Engineers, which adopt and adhere 
to the position taken by the National Labor Relations 
Board, do not distinguish between commerce with an Indian 
tribe and other forms of commerce. 


As a result of this basic mistake they reach an erroneous 
conclusion as to the coverage of the Labor Management 
Relations Act, as amended, epitomized we think by the 
statement appearing on page 8 of the National Labor 
Relations Board’s brief as follows: 


“Accordingly, the circumstance that the National 
Labor Relations Act does not purport to be a regula- 
tion of commerce ‘with Indian tribes’, in no way 
precludes the application to the Navajo Reservation 
of the Act’s regulation of interstate commerce 
activity.”’ 


This forthright acknowledgment of the limited purview 
of the Labor Management Relations Act, as amended, 
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would seem to dispose of the case, for we may then ask: 
where in Section 2-(6) of the Labor Management Relations 
Act, defining the ‘‘commerce’’ covered and affected thereby, 
are we to fit commerce originating on the Navajo Reserva- 
tion which is certainly commerce with an Indian tribe? 


Point 2. The Brief of the Appellee, the United Steel Workers, 
Though It Recognizes the Question Presented, Mistakenly 
Deals With It as Though Interstate Commerce and Com- 
merce With Indian Tribes Is One and the Same 


The brief of the appellee, United Steel Workers, has 
the commendable qualities of clarity and purpose. On 
page 7 thereof it is said: 


‘‘We do not assert that the National Labor Relations 
Act, as amended, constitutes an exercise of the Con- 
gressional power to regulate commerce with the Indian 
tribes.’’ 


also, 


‘‘We agree finally that the ‘basic, fundamental and 
controlling point in this case’ [Appellants’ brief, p. 31] 
is whether the National Labor Relations Act applies to 
commerce between the states which arises on an In- 
dian reservation. (United Steel Workers Brief, p. 7) 


“«, _. thus we believe the sole question in this case is 
one of interpretation of the Federal Labor Relations 
Statute.’’? (United Steel Workers Brief, p. 7) 


The United Steel Workers have thus correctly stated 
the question and the premise from which it arises. Unfor- 
tunately, however, they proceed to argue the question as 
though the Act, in defining the commerce covered thereby, 
by necessary implication, includes commerce with Indian 
tribes. 


On page 8 of the brief of the United Steel Workers it 
is said: 


“‘The necessary premise of appellant’s argument is 
that the constitutional categories of interstate com- 
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merce and commerce with the Indian tribes are not only 
different but mutually exclusive. If Congress exer- 
cised only its power to regulate interstate commerce, 
therefore, all commerce with the Indian tribes is 
necessarily outside the jurisdiction granted by the 
act. Once this proposition is granted, of course, it 
follows that the National Labor Relations Board has 
no jurisdiction to resolve the dispute concerning 
representation here.’’ 


It is entirely possible that the basic error in the reason- 
ing advanced in all of the briefs of the appellees results 
from the unfortunate recital in the findings by the learned 
District Judge in the Court below (Tr. 108-11), who, 
although he did not find that the commerce involved was 
interstate commerce, he did find it to be such as ‘‘affected 
interstate commerce.’? We must again repeat that the 
definition of ‘‘commerce”’ set forth in Section 2 (6) equally 
and to the same effect governs the definition of the term 
‘taffecting commerce’’ in Section 2 (7). In other words, 
the definition of the ‘‘commerce’’ to which the Act applies 
remains consistent throughout the Act and in the absence 
of language to that effect, is not altered in any other section 
thereof. The finding in the court below was therefore not 
a sufficient finding to support his Order of Dismissal or 
to warrant the position taken in the appellee’s briefs. 


Counsel for the United Steel Workers has correctly 
stated one of our basic contentions, to-wit: that ‘‘com- 
merce with Indian tribes is not only different but mutually 
exclusive [of foreign commerce and interstate commerce].’’ 


Appellants’ position on this aspect of the case, simply 
stated, is that commerce with the Indian tribes is not 
synonymous with ‘‘foreign commerce”? or ‘‘interstate 
commerce.’’ On the contrary, commerce with an Indian 
tribe is separate and distinct from either. The position 
we adhere to is well stated by Mr. Chief Justice Marshall 
in Cherokee Nation v. Georgia, 5 Peters 1, 8 L. Ed. 25, 
as follows: 
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‘“‘They (the Indian tribes) are as clearly contra- 
distinguished by a name appropriate to themselves 
from foreign nations as from the several states com- 
posing the union. They are designated by a distinct 
appellation; and as this appellation can be applied to 
neither of the others, neither can the appellation dis- 
tinguishing either of the others be in fair construction 
applied to them. The objects to which the power of 
regulating commerce might be directed, are divided 
into three distinct classes—foreign nations, the several 
states, and Indian tribes.’’ 


Article I, Section 8, Clause 3, of the Constitution of the 
United States compels this well-stated conclusion by the 
learned Chief Justice. It provides: 


‘The Congress shall have the power * * * To regulate 
Commerce with foreign Nations, and among the several 
states, and with the Indian tribes.’’ (emphasis 
supplied) 


This language necessarily embraces a geographical con- 
notation as to point of origin or destination as well as 
dividing the commerce which Congress was empowered to 
regulate into three distinct classes, though some aspects of 
each may be found in all. 


On page 10 of the United Steel Workers’ brief the diff- 
culty encountered by the Congress in making the Labor 
Management Relations Act, as amended, applicable to the 
District of Columbia and the Territories of the United 
States, as well as the manner in which the Congress met 
the problem is set forth. Following the statement of the 
problem, it is said: 


“Congress did not decide to treat Indian reservations 
as it treated the District of Columbia. But it does 
not follow that disputes affecting interstate commerce 
which involve Indians are excluded from the act any- 
more than the failure to cover disputes in the District 
of Columbia, not affecting interstate commerce, would 
have meant that disputes arising in the District which 
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did affect inter-state commerce would be exempt from 
the act’s provisions.’’ 


This stated provision not only begs the question, it 
emphasizes the fallacy in the appellee’s position. The 
inclusion of the District of Columbia and the Territories 
in the cycle of movement specified in Section 2 (6) of the 
Labor Management Relations Act seems to us to clearly 
and consciously manifest the extreme limits of the ‘‘com- 
merce’’ which the Congress intended to cover by the Labor 
Management Relations Act. 


The hypothetical postulates commencing on page 19 of 
United Steel Workers’ brief can all be rather summarily 
disposed of. The Navajo Tribe has the right to, and it 
will, continue to invite industries to locate on the Navajo 
Reservation. If the Tribe should be successful in bringing 
any such industries to the reservation which are governed 
or regulated by ‘‘general acts of the Congress’’ applicable 
to ‘all persons”? or to ‘‘all geographical areas’’ over which 
the Congress has the power to legislate, then such indus- 
tries, while operating on the reservation, will be subject 
to the regulation and effect of such statutes. In short, 
except in those instances, where the Congress has, by 
legislation made expressly applicable to the Tribe, deprived 
the Tribe of the right to do so, the Navajo Tribe is the 
judge of which and upon what terms any industry may 
operate upon the Navajo Reservation. Further, we do not 
think it would be helpful to the Court, or proper, to discuss 
the speculative and imaginative consequences that the 
counsel for the United Steel Workers colorfully predicts 
will follow from the execution by this Court of what has 
been and is the law. These are predictions which should 
be addressed to the Congress unless this Court is now to 
depart from its judicial functions. 
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Point 3. In All of the Appellee’s Briefs, the Legal Status of 
Indian Treaty Tribes Continuously Recognized by the 
Supreme Court, Distinguishing Them and Their Reserva- 
tions From States, Is Erroneously Disregarded 


Our position upon this aspect of the case is fully stated 
in appellant’s original brief, pages 14-25, and need not be re- 
peated here. It is sufficient for our present needs to say 
that the authoritative recognition of the manner in which 
and the purpose of vesting in the Congress the power to 
regulate commerce with the Indian tribes precludes any pos- 
sible contention that such commerce and the power to reg- 
ulate it can be inferentially embraced within or considered 
as synonymous with interstate commerce (App. Br. pp. 
26-31). This is the mistaken theme, the basis, and the po- 
sition of the appellees, but they fail to cite any authority 
to support their contentions in this regard and none could 
be found in our research of the problem. 


Point 4. The Appellee, National Labor Relations Board’s 
Assertion That Its Decision in J. R. Simplot Co. 100 
N.L.R.B. 771; 107 N.L.R.B. 1211, Constitutes a Precedent 
for Application of the Act in the Instant Case, Ought 
Not to be Countenanced by This Court 


In the court below and here, both in the brief of the 
National Labor Relations Board and of the United Steel 
Workers, it was contended that the J. R. Simplot Co. case, 
100 N.L.R.B. 771 (1952), reaffirmed 107 N.L.R.B. 1211 
(1953), is authority for the proposition that the Labor 
Management Relations Act of 1947, as amended, applies 
to commerce with an Indian tribe. 


Notwithstanding the published opinion of the Board which 
clearly indicates that the Shoshone Tribe, there involved, 
had actually adopted a constitution, organizing the Tribe 
under the Wheeler-Howard Act of June 18, 1934, 48 Stat. 
984, 25 U.S.C. §§ 476-477, including, in the constitution, 
an express provision subjecting tribal powers to the gen- 
eral laws of the United States (the Labor Management 
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Relations Act, as amended, a general law of the United 
States then in effect was included in such adoption), and 
that in addition thereto the Tribe involved had actually 
granted specific permission to the petitioner (a labor union) 
to enter upon the reservation for the purpose of engaging - 
in organizational activities, we are now told that: 


“In consequence of the Department of the Interior’s 
letter, (J.A. 55) and upon its own appraisal of the 
relevant considerations, the Board determined that it 
would assert jurisdiction on the Tribal lands involved 
in the Simplot case, 100 NLRB 771, 107 NLRB 1211.”’ 


This exchange of correspondence between the Chairman 
of the Labor Board and the Secretary of the Interior is 
not the type of request frequently made by the courts of 
executive departments for an expression of their adminis- 
trative interpretation of legislation administered by the 
department. In this case the Secretary of the Interior had 
no responsibility for administrative or other interpreta- 
tion of the Labor Management Relations Act of 1947, as 
amended. But, be that as it may, because the Navajo 
Tribe by referendum vote refused to organize under the 
Wheeler-Howard Act and because it has not adopted any 
of the general laws of the United States, which clearly 
distinguishes our problem from that presented in the J. P. 
Simplot Co. case, supra, we should ask of counsel for the 
National Labor Relations Board, ‘‘Have you made inquiry 
as to the position or opinion of the Secretary of the Interior 
in the instant case? If so, what was his answer?’’ Since 
the presently constituted Labor Board, not the Board which 
was involved in the exchange of correspondence above 
referred to, reached its decision that the Act applied by a 
split decision of 3 for and 2 against, we feel reasonably 
certain that no such inquiry was made, and we therefore 
deal with and treat the decision in the J. R. Simplot Co. 
case, supra, as though the opinion correctly limits the scope 
of the application of the rule there announced. 
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CONCLUSION 


It seems to us that the appellees have overlooked and 
disregarded the fundamental and basic considerations which 
have always governed the courts in cases involving statu- 
tory construction. These are simple: 


‘‘Where there is no ambiguity in the words, there is 
no room for construction * * * ” 


Yates. v. United States, 354 U.S. 298, 1 L. Ed. 2d 1367. 


‘Where the language of a statute is transparent and 
its meaning is clear, there is no room for the office of 
construction where there is nothing to construe.’’ 


Lewis v. United States, 92 U.S. 618, 23 L. Ed. 514. 


‘*But if the words of the law are clear and positive, 
it cannot be altered by the considerations of its incon- 
venience. That would be a subject for legislative, not 
judicial inquiry.”’’ 

United States v. Fisher, 2 Cranch 358, 2 L. Ed. 306. 


For the reasons assigned in the original brief of appel- 
lants and here, the judgment appealed from should be in 
all respects reversed and the case remanded with directions 
to the District Court to enter summary judgment for the 
appellants, plaintiffs below. 
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Relevant Docket Entries 
PROCEEDINGS 


1960 

Mar. 23—Complaint with exhibits, A, B, & C. 

Process was issued, served and returned; all named 
defendants appeared. 

Mar. 23—Motion of Texas-Zine Minerals Corporation for 
leave to Intervene. 

Apr. 4—Motion of defendant, International Union of Op- 
erating Engineers, to Dismiss. 

Apr. 7—Motion of defendant, National Labor Relations 
Board, its Chairman and Members, to dismiss; Ex- 
hibits A thru G. 

Apr. 7—Consent of plaintiffs and defendant, National 
Labor Relations Board, to date of hearing of Motion to 
Dismiss. 

Apr. 7—Motion of Defendant, United Steelworkers of 
America, for Summary Judgment with affidavits and 
exhibits. 

Apr. 8—Motion of defendants, International Hod Carriers, 
Building and Common Laborers’ Union of America, to 
Dismiss, or in the alternative for Summary Judgment, 
with accompanying affidavit. 

Apr. 11—Order allowing Texas-Zine Minerals Corporation 
to intervene as a party Plaintiff. (N) Youngdahl, J. 

Apr. 12—Intervenor’s Complaint of Texas-Zine Minerals 
Corporation. 

Apr. 26—Motion of defendant, International Union of Op- 
erating Engineers, for summary judgment. 

Apr. 26—* * * Exhibits of plaintiff Navajo Indian Tribe— 
Tabulation of Navajo Tribe’s exhibits offered in evi- 
dence National Labor Relations case No. 20-RC-3850 
with copy attached of exhibit No. 9 being the memo- 
randum opinion of the Assistant Solicitor of Indian 
legal activities of the Department of Interior, dated 
June 6, 1959. 
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May 10—Order granting defendants’ motions to dismiss 
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plaint, and dismissing plaintiff’s motion for prelimi- 
nary injunction as moot. (N) Youngdahl, J. 

May 20—Findings of Fact & Conclusions of Law and order 
dismissing complaint. (N) Youngdahl, J. 

May 16—Notice of appeal of plaintiffs. 


[Filed: March 23, 1960] 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Civil Action No. 867-60 


Tue Navaso Trise, a Treaty Tribe of Indians, whose reser- 
vation lies in the States of Arizona, New Mexico, and 
Utah and whose seat of government is Window Rock, 
Arizona; Pav Jones, Window Rock, Arizona, individ- 
ually and as a member of the Navajo Tribe, for him- 
self and for all members of the Navajo Indian Tribe 
similarly situated, Plaintiffs, 

v. 

Tue Nationat Lasor Retations Boarp, an inhabitant of 
the District of Columbia and an independent office and 
agency of the United States, 330 C Street, S. W., 
Washington, D. C., 


Boyp S. Leepom, an inhabitant of the District of Columbia, 
individually and as Chairman of the National Labor 
Relations Board, and StepHen. 8. Bean, Joun H. Fan- 
nino, Purp Ray Ropcers, and JosEpH ALTON JENKINS, 
inhabitants of the District of Columbia, individually 
and as members of the National Labor Relations 
Board, 330 C Street, S. W., Washington, D. C., 


Unirep Steetworkers or America, AFL-CIO, a labor union 
having and maintaining its principal office and place of 
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business in Pittsburgh, Pennsylvania, and doing busi- 
ness in the District of Columbia, 1001 Connecticut 
Avenue, N. W., Washington, D. C., 


InTerNaTIoNAL Union oF Operatinc Enotneers, AFL-CIO, 
a labor union having and maintaining its principal 
office and place of business at 1125 17th Street, N. W., 
Washington, D. C., 


INTERNATIONAL Hopcarriers, Burnpinc anp Common Lazor- 
ERS Union or America, a labor union having and main- 
taining its principal place of business at 905 16th 
Street, N. W., Washington, D. C., Defendants 


Complaint for Injunction and Declaratory Relief 


Comes Now the Navajo Tribe, a Treaty tribe of Indians, 
whose reservation lies in the States of Arizona, New 
Mexico and Utah and whose seat of government is Window 
Rock, Arizona, for itself and for each and every individ- 
ual member of said Tribe, and Paul Jones, a citizen in- 
habitant and resident of Window Rock, Arizona, individ- 
ually and as a member of said Tribe, for himself and all 
other members of said Tribe similarly situated and respect- 
fully shows unto this honorable Court: 


1. This is an action of a civil nature to vacate the deci- 
sion and direction of election, entered February 11, 1960 
by the National Labor Relations Board, upon the petition 
for certification of one of the defendants, United Steel- 
workers of America, AFL-CIO; for injunctive relief 
against said Board restraining and enjoining it from 
unlawfully exceeding its statutory authority in said pro- 
ceeding, for a declaratory judgment and for other relief. 
The jurisdiction of this court is grounded upon the Act 
of June 25, 1948, 62 Stat. 931 (28 U.S.C. 1337), vesting 
jurisdiction in this court of an action or proceeding arising 
under an act of Congress regulating commerce, upon the 
Labor Management Relations Act, and upon the Treaty of 
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June 1, 1868 made and entered into by and between the 
United States of America and the Navajo Tribe of Indians, 
hereinafter referred to. 


2. The Navajo Tribe is a Treaty tribe of Indians whose 
reservation lies within the States of Arizona, New Mexico 
and Utah, whose sovereignty is limited and restricted only 
by Article I, Section 8, Clause 3, of the Constitution of the 
United States, by the Treaty of June 1, 1868, and by such 
specific acts of the Congress as have been made specifically 
applicable to said Tribe or to its reservation. Paul Jones 
is the Chairman of the Navajo Tribal Council, is a citizen 
resident and inhabitant of Window Rock, Arizona, and who, 
having no interest adverse to any member thereof, sues for 
himself and for each and every individual member of said 
Navajo Tribe. 


3. The defendant, National Labor Relations Board, is an 
independent office and agency of the Government of the 
United States and is an inhabitant of the District of Colum- 
bia; Boyd S. Leedom is the duly qualified and acting chair- 


man of said Board and is an inhabitant of the District 
of Columbia; Stephen S. Bean, John H. Fanning, Philip 
Ray Rodgers, and Joseph Alton Jenkins are duly qualified 
and acting members of said National Labor Relations 
Board and are inhabitants of the District of Columbia. 


4. That heretofore and on May 12, 1959, the National 
Labor Relations Board entertained a petition filed by 
United Steelworkers of America, AFL-CIO, under Section 
9(c) of the Labor Management Relations Act, in which the 
petitioner alleged it had secured the signature of the requi- 
site number of employees of Texas-Zinc Minerals Cor- 
poration, engaged in the operation of an uranium concen- 
tration mill at Mexican Hat, Utah, located upon and within 
the Navajo Reservation, under a flat rental rate and per- 
centage lease from the Navajo Tribe. The International 
Union of Operating Engineers, AFL-CIO, and the Inter- 
national Hodcarriers, Building and Common Laborers 
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Union of America, AFL-CIO, intervened jointly on the 
basis of a showing of interest. 


5. The Navajo Tribe intervened in the proceeding for the 
sole purpose of moving to dismiss the petition for certifica- 
tion because the Labor Management Relations Act has no 
application to commerce with the Navajo Tribe or to com- 
merce originating upon its reservation and that the Na- 
tional Labor Relations Board was and is without jurisdic- 
tion in the premises. 


6. Notwithstanding the motion to dismiss was not tra- 
versed and that the uncontroverted evidence offered in sup- 
port thereof showed clearly and beyond question that the 
Labor Management Relations Act was not designed or in- 
tended to affect commerce with the Navajo Tribe or com- 
merce originating upon the Navajo Reservation; notwith- 
standing said Navajo Tribe has and enjoys the unques- 
tioned right, subject only to the limitations of the Treaty 
of June 1, 1868, hereinafter referred to, and to such limit- 
ing acts of the Congress as have been enacted and made 
applicable to the Tribe or to its reservation, to fully and 
freely exercise its internal sovereignty and its powers of 
local self-government including the regulation and control 
of all aspects of labor, unionization and union activities on 
the Navajo Reservation; and notwithstanding it was with- 
out warrant of authority in the premises the National Labor 
Relations Board ordered and directed an election among 
the employees of the Texas-Zine Minerals Corporation, at 
Mexican Hat, Utah, on the Navajo Reservation within 
thirty (since extended to sixty) days from and after Febru- 
ary 11, 1960, and ordered its Regional Director to direct 
and supervise said election subject to the National Labor 
Relations Board’s rules and regulations. 


7. On June 1, 1868 the Navajo Tribe of Indians and the 
United States of America, both desiring peace and pledging 
their honor to keep it, made and entered into a Treaty. 
This Treaty was duly ratified by the Senate of the United 
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States and proclaimed in accordance with the laws in such 
cases made and provided. 


Under and by virtue of said Treaty the Navajo Reserva- 
tion was created and set apart for the Tribe’s use. By 
subsequent Executive Orders of various Presidents of 
the United States and by various acts of Congress enacted 
since June 1, 1868, numerous tracts of land have been in- 
corporated in and made a part of the Navajo Reservation, 
so that the area thereof as it was constituted on May 12, 
1959 comprised approximately 16,000,000 contiguous acres 
lying in the States of Arizona, New Mexico and Utah. 


In and by Article II of said Treaty, which remains un- 
amended and unimpaired, it is, among other things, pro- 
vided: 


“The United States agrees that the [Reservation] 
** *, shall be, and the same is hereby, set apart for 
the use and occupation of the Navajo Tribe of Indians, 
and for such other friendly tribes or individual Indians 
as from time to time they may be willing, with the con- 
sent of the United States, to admit among them; and 
the United States agrees that no persons except those 
herein so authorized to do, and except such officers, 
soldiers, agents, and employes of the government, or of 
the Indians, as may be authorized to enter upon Indian 
reservations in discharge of duties imposed by law, or 
the orders of the President, shall ever be permitted 
to pass over, settle upon, or reside in, the territory 
described in this article.’’ 


8. By virtue of the foregoing provision of the Treaty the 
Tribe has the legal power and authority to exclude from 
the Navajo Reservation any and all representatives of the 
United Steelworkers of America, petitioner in the certifica- 
tion proceeding, the intervening unions, and of Texas-Zine 
Minerals Corporation, who are not members of the Tribe. 
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9. The employer’s mill property is located on the Navajo 
Reservation in Utah south of the San Juan River. The 
land embraced within the lease to Texas-Zinc Minerals Cor- 
poration and upon which the plant is operated was incor- 
porated in and made a part of the Navajo Reservation by: 


(1) Executive Order of May 17, 1884 signed by Presi- 
dent Chester A. Arthur; 


(2) Act of Congress of March 1, 1933, 47 Stat. 1418; 


(3) Act of Congress of September 2, 1958, 72 Stat. 
1686. 


10. Before the Government of the United States was 
established, the Navajo Indian Tribe was an independent 
self-governing sovereign, a distinct community occupying 
its own territory. The Tribe was subjected by the United 
States in 1864. The members thereof who were captured 
were taken to Fort Sumner located on the Pecos River in 
eastern New Mexico, some 300 miles east of the area which 
was their home and native land. When the Treaty of June 
1, 1868 was signed, the Navajos were returned to a portion 
of their homeland, which the Treaty sets apart for their 
permanent home. Notwithstanding the reservation de- 
scribed in the Treaty, which has been substantially en- 
larged, constitutes only a portion of what had been their 
native country, the Navajo Tribe has since lived there at 
peace and upon friendly relations with the Government of 
the United States. 


11. In and by the execution of the Treaty of June 1, 1868 
and in the observation of its terms since that date, the 
Navajo Tribe did not and has not surrendered its internal 
sovereignty and power of self-government, save and except 
that in specific instances, not including the Labor Manage- 
ment Relations Act of 1947, as amended, the Congress of 
the United States has by specific legislation made appli- 
cable to the Navajo Tribe or its reservation certain federal 
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laws, which by their terms apply to the Tribe, to its mem- 
bers or to the reservation. In the interim the Congress 
and, on occasions, the Bureau of Indian Affairs have 
assisted in strengthening the Navajo tribal government and 
the Tribe has continually and rapidly broadened the scope 
of its tribal functions and responsibilities. 


12. For many years the Navajo Tribe was governed by 
Councils of Headmen. In 1923 a Tribal Council was formed 
as the central governing agency of the Tribe. The Council 
so formed was more or less dominated by the Bureau of 
Indian Affairs and did not prove satisfactory, either to the 
Government or the Navajo Tribe. In 1928 membership 
in the Council was made elective for four-year terms and 
suffrage was extended to both adult men and women mem- 
bers of the Tribe. On June 14, 1934 the question of or- 
ganization under the Indian Reorganization Act, known as 
the Wheeler-Howard Act, was submitted to a referendum 
vote of members of the Navajo Tribe and was rejected by 
them. On July 26, 1938 in pursuance of the declared policy 
of the Government to encourage and assist, among others, 
the Navajo Tribe in the freer exercise and more full en- 
joyment of the responsibilities incident to the management 
of their property and affairs and to reendow the Tribe with 
an increased sense of responsibility and freedom of local 
self-government, the then Secretary of the Interior promul- 
gated ‘‘Rules Governing the Navajo Tribal Council’. In 
and by said Rules Governing the Navajo Tribal Council, 
it is, among other things, provided: 


‘See. 1. The Tribal Council shall be the governing 
body of the Navajo Tribe.”’ 


This provision has never been changed, modified or 
amended. 


13. Since the first election under Rules Governing the 
Navajo Tribal Council, held on September 16, 1938, and 
until the present time the Council, a legislative body con- 
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sisting of 74 members, elected for four-year terms, has con- 
tinued to be the governing body of the Navajo Tribe. 
The rules provide for and there is also a duly elected and 
qualified Chairman and Vice Chairman of the Navajo 
Tribal Council. The duties of the Chairman are substan- 
tially the same as those of the governor of any of the 
states of the Union. The Council functions as do the legis- 
latures of the several states. 


14. The scope and area of the legislative and govern- 
mental functions of the Tribe have increased rapidly and 
continuously to keep pace with the rapid development of the 
natural resources of the reservation and the increased ac- 
tivities incident thereto, as well as the accompanying indus- 
trial and commercial development. Many of the fields in 
which the tribal government is operating represent very 
substantial undertakings and involve the appropriation and 
expenditure of tribal funds amounting to many millions of 
dollars annually. The varied and complex problems in- 
volved have necessitated important legislation governing 
the conduct and relationship of the members of the Tribe 
and of non-Indians who have, with the Tribe’s permis- 
sion and consent, located and established substantial indus- 
trial and other similar projects on the reservation. These 
projects have likewise involved investment of enormous 
funds for capital improvements—all were made in reliance 
upon and with full knowledge of the scope, extent and au- 
thority of the Navajo Tribe, judicially recognized, as well 
as the manner of execution of such programs by the Navajo 
tribal government. 


15. With respect to the matter involved in this proceed- 
ing, the Navajo Tribal Council has been and is now fully 
mindful of its authority and responsibility to the Navajo 
workers as well as to the non-Indians who are employed on 
the reservation and of the necessity to protect and upgrade 
its labor force. In the discharge of this responsibility the 
Navajo Tribal Council has provided and has executed an 
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effective workable media through which all labor complaints 
are processed, including complaints respecting wages, 
hours, health, safety and working conditions. Under and 
by virture of the Treaty of June 1, 1868 the N avajo Tribal 
Council has full power and authority to immediately and 
directly intervene in labor problems and disputes, and to 
compel instant compliance with its directives. Response 
of the employers and the labor force, as the case may be, 
has been instantaneous, since failure to comply with the 
Council’s directives can result in ouster from the reserva- 
tion of non-Indians and penalties for Navajos. The Tribal 
Council has the unquestioned right to and has, on several 
occasions, closed down operations on the reservation for 
failure to comply with its directives. 


16. While the Navajo Tribe and its members are deeply 
grateful for the benefits that have been received from the 
Government of the United States, the fact nevertheless re- 
mains that for approximately ninety years, during which 


time the Navajos have been wards of the United States of 
America, very little effort or progress has been made, ex- 
cept in the last seven years, to equip the Navajos with any 
reasonable semblance of educational advantages, resulting 
in the unpleasant but inescapable fact that with minor ex- 
ceptions, so few in number as to be disregarded by the 
Council in its policy determination, the adult members of 
the Navajo Tribe even today are poorly educated to the 
point of being illiterate. Few, if any, of them speak and 
understand English with facility and there are few, if any, 
non-Navajos who speak the Navajo language. Industrial 
development and the relationship of employees to manage- 
ment therein is entirely new to and is not understood by 
members of the Tribe. So also, the Navajo Indian does 
not share the American and European cultural traditions. 
This results in many unique problems upon the Navajo 
Reservation—labor relations being one, but by no means the 
most important. Furthermore, the bitter historical experi- 
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ence which the Tribe has undergone has resulted in a con- 
tinuing distrust of and fear of non-Navajos in general. 
On the contrary, and by tradition, the Navajo Indians have 
a very high regard for and an attitude of deference toward 
their Tribal Council, to whom they look for guidance and 
direction, particularly in these times of rapid change from 
their traditional and pastoral life. The Advisory Commit- 
tee recommended, and the Council found in the determina- 
tion of its policy, that without regard to any other fact, 
the circumstances enumerated in this paragraph, standing 
alone, were in and of themselves sufficient to compel the 
conclusion that for the time being, at least, the members of 
the Navajo Tribe, who constitute the working force, are 
not ready for unionization, being incapable of determining 
for themselves: 


(a) The advantages and disadvantages of unionization. 


(b) The advantages and disadvantages of member- 
ship in a union. 


(c) How to vote upon, manage or regulate the ordinary 
business of a union. 


(d) Whether a particular contract, negotiated by the 
officers of a union or by negotiating committee is 
a fair, reasonable and proper contract made with 
due regard to the welfare of the union or of the 
individual membership therein. 


17. The determination of tribal labor policies was not 
hurriedly or lightly made; it followed long and earnest 
study of the problem by the Navajo Tribal Council. Its 
decision to prohibit any incident or adjunct of unionization 
on the reservation and to prevent any form of discrimina- 
tion as a result of being either a member or non-member of 
a union was reached after giving all the labor unions, who 
wished to be heard, full and unrestricted opportunity to 
present the advantages of unionization and after hearing 
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all of the employers on the reservation who wished to be 
heard, as well as employees. The Council, through its 
Advisory Committee, was also furnished with all of the 
available public literature of recognized authority for and 
against unionization. In addition to the foregoing, the 
beneficial effect of the immediate and final determination 
of labor disputes by direct intercession of the Council was 
reviewed. 


Upon and after careful consideration of the foregoing, 
the Navajo Tribal Council adopted three resolutions— 


(1) CA-48-58, dated August 27, 1958 
(2) CA-49-58, dated August 27, 1958 
(3) CA-54-58, dated August 26, 1958 


which remained unchanged and continue to be the law of 
the reservation. True and correct copies of each of these 
resolutions are attached hereto as Exhibits A, B, and C re- 
spectively, and are by this reference incorporated herein 
and made a part hereof. 


18. Texas-Zine Minerals Corporation, the employer, op- 
erates an uranium concentration mill at Mexican Hat, Utah, 
upon and within the Navajo Reservation under a lease, 
made and entered into between the Navajo Tribe and the 
Texas-Zine Minerals Corporation on December 14, 1956. 
The provisions of this lease have been twice changed as to 
description of land only and in no other detail. The lease, 
among other things, prohibits Texas-Zine Minerals Corpo- 
ration from using, or permitting to be used, any part of the 
leased premises for any unlawful conduct or purpose what- 
soever and further provides that any violation thereof in 
this respect by the lessee, or with its knowledge, shall ren- 
der it voidable at the option of the lessor. The lease also 
requires Texas-Zine Minerals Corporation to give prefer- 
ential employment to qualified members of the Navajo 
Tribe. As a result of these provisions and the Council’s 
direct and immediate supervision of the operation, and the 
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splendid cooperation which it has received from the em- 
ployer, the majority of the employees in the agreed upon 
and appropriate bargaining unit are Navajos. There are 
approximately 80 employees at the plant, of which 47 are 
Navajos. 


19. During the progress of the hearing before the Board’s 
Trial Examiner the Texas-Zine Minerals Corporation, the 
employer; the United Steelworkers of America, AFL-CIO, 
the petitioner in the certification proceeding, and the 
intervening unions stipulated as to the appropriate unit and 
agreed upon the formula for the inclusion or exclusion 
of the employees of the Texas-Zine Minerals Corporation 
conditioned, of course, upon the ultimate determination of 
the applicability of the Labor Management Relations Act 
and the resulting jurisdiction or lack of it of the National 
Labor Relations Board. 


20. Texas-Zine Minerals Corporation, the employer, con- 
tended and the Board found that its operations were and 
are subject to the security regulations of the Atomic 
Energy Commission, and that the employer may not sell its 
product (yellow cake) to a third person without the con- 
sent of the Atomic Energy Commission. 


21. It was further stipulated and agreed during the 
aforesaid hearing that the value of the product of the 
Texas-Zine Minerals Corporation mill shipped by truck, 
licensed on the reservation by the Navajo Tribe, to the 
Atomie Energy Commission’s receiving station in Colorado 
during the last year of operation was ‘‘substantially in ex- 
cess of $5,000,000’’. 


22. The Labor Management Relations Act, as amended by 
Publie Law 189, 1951, among other things, provides: 


‘“Suortr TrTLe anp DecuaraTIOn oF Poticy’’ 


* * * to amend the National Labor Relations Act, to 
provide additional facilities for the mediation of labor 
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disputes affecting commerce, * * *, and for other pur- 
poses. 


“Sec. 1(b) It is the purpose and policy of this Act, in 
order to promote the full flow of commerce, * * *, to 
protect the rights of individual employees in their re- 
lations with labor organizations whose activities affect 
commerce, * * *.’’ 


Trrte I—AmeNDMENT oF Nationat Laspor Reiations Act 
DEFINITIONS 


‘‘See. 2. When used in this Act— 


(6) the term ‘commerce’ means trade, traffic, com- 
merce, transportation, or communication among the 
several States, or between the District of Columbia or 
any Territory of the United States and any State or 
other Territory, or between points in the same State 
but through any other State or any Territory or the 
District of Columbia or any foreign country.’’ 


“*(7) The term ‘affecting commerce’ means in com- 
merce, or burdening or obstructing commerce or the 
free flow of commerce, or having led or tending to 
lead to a labor dispute burdening or obstructing com- 
merce or the free flow of commerce.’’ 


23. The Labor Management Relations Act, by its terms, 
clearly and with definiteness, specifically and comprehen- 
sively describes the ‘‘commerce’’ intended to be and which 
was in fact covered and affected thereby. The ‘‘commerce’’ 
covered and affected by the Act was not intended to and 
does not, either by the terms of the Act, or by any reason- 
able construction thereof, relate to or affect in any way, or 
to any extent, commerce ‘‘with the Indian tribes’’ as speci- 
fied in Article I, Section 8, Clause 3 of the Constitution of 
the United States. Said Act has no application to the 
Navajo Indian Reservation or to commerce with said Tribe 
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and the National Labor Relations Board was and is without 
jurisdiction to entertain the petition for certification 
filed by the United Steelworkers of America, AFL-CIO, 
and was and is without power or authority to order the 
election which it wrongfully and unlawfully attempted to 
do in its decision and order of February 11, 1960. 


24. The National Labor Relations Board is an independ- 
ent office and agency of the Government of the United 
States. It was created under and pursuant to the provi- 
sions of said Labor Management Relations Act. The 
scope of its authority and its powers and duties thereunder 
are those specifically defined therein and none other. The 
National Labor Relations Board was and is without juris- 
diction in the premises and may not lawfully entertain a 
petition for certification by a labor union respecting an 
enterprise conducted on the Navajo Reservation, nor order 
or direct either an election on said reservation, or among 
the employees of such enterprise operated thereon, nor 
may it lawfully order or direct the doing or performance of 
any other act which constitutes an incident or adjunct of 
unionization activities on the Navajo Reservation. 


25. Notwithstanding the foregoing, the National Labor 
Relations Board by a split decision, three for and two 
against the exercise of jurisdiction, made and entered a 
decision and direction of election in the certification case 
commenced by United Steelworkers of America, bearing 
the Board’s Case No. 20-RC-3851, basing its judgment and 
order upon, other things, the following: 


(a) That the Act, Labor Management Relations Act, 
‘applies to commercial enterprises operating on an 
Indian reservation, and particularly to the Employer 
in this case.’’ 

(b) [The Board did not discern] any ‘‘Federal pol- 
icy encouraging Indian self-government with which an 
exercise of jurisdiction herein would be at variance.’’ 
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(c) ‘‘Nor do we believe that the Tribal labor rela- 
tions resolution and the implied threats stemming 
therefrom can be grounds for depriving the Employer’s 
employees of their rights under the <Act.’? 


(d) ‘‘We find that the Employer’s operations affect 
commerce within the meaning of the Act, and that it 
will effectuate the policies of the Act to assert juris- 
diction herein.’’ 


(e) ‘That (the employees covered in the unit men- 
tioned in the stipulation between the employer and the 
unions) ‘‘constitute a unit appropriate for the pur- 
poses of collective bargaining within the meaning of 
Section 9(b) of the Act.’’ 


26. The Navajo Tribe made a timely motion before the 
National Labor Relations Board to (a) stay its order of 
February 11; (b) to vacate its decision and direction of 
election and dismiss the proceeding; and (c) for a limited 
stay of its said decision and direction. On February 29, 
1960 the Board denied the Navajo Tribe’s motion but 
amended its decision and direction so that the election 
directed thereby should be conducted not later than sixty 
days from and after February 11, rather than thirty days 
therefrom as previously ordered. As amended by the ex- 
tension of time the decision and direction of election now 
requires the election to be conducted by secret ballot among 
the employees in the unit found appropriate, as early as 
possible but not later than sixty days from and after 
February 11, and the Regional Director of the National 
Labor Relations Board is ordered and directed to supervise 
said election subject to the Board’s rules and regulations. 


27. The aforesaid decision and direction of the National 
Labor Relations Board is without any right or authority ; 
is contrary to and in direct violation of the rights of the 
Navajo Tribe and each individual member thereof, assured 
and guaranteed to them under and by virtue of Article I, 
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Section 8 of the Constitution of the United States; by 
Article II of the Treaty of June 1, 1868, made and entered 
into by and between the United States of America and the 
Navajo Tribe and is in direct violation of and contrary to 
the duly enacted and presently effective laws of the Navajo 
Tribe, prohibiting and forbidding the solicitation for mem- 
berships in or the doing or performance of any other act 
incident to unionization or any adjunct thereof on the 
Navajo Reservation to the prejudice and irreparable injury 
of the Navajo Tribe and to each individual member thereof, 
for which the Navajo Tribe and its members do not have 
any other appropriate remedy than to appeal to this Court 
under Section 24(a) of the Judicial Code, 28 U.S.C. 1337. 


WHEREFORE, THE PiaintirF Respecrrutty Prays: 


1. That this Court enter a Preliminary Injunction en- 
joining and restraining the defendants from carrying out, 
or in the alternative enter an order herein staying the 
operation and effect of, the decision and direction of elec- 


tion by the National Labor Relations Board, entered Feb- 
ruary 11, 1960 in the proceeding upon the petition for 
certification of Texas-Zinc Minerals Corporation in the 
Board’s Case No. 20-RC-3851, until the final and effective 
judicial determination of the scope and effect of the Labor 
Management Relations Act of 1947, as amended, its appli- 
cation to the Navajo Reservation and the jurisdiction, or 
lack of it, of the National Labor Relations Board in the 
premises. 


2. That this Honorable Court make and enter herein a 
final judgment in the nature of a declaratory judgment to 
the effect that the Labor Management Relations Act of 
1947, as amended, was not intended to and does not relate 
to or affect commerce with the Navajo Tribe; that it has 
no operation or effect upon the Navajo Indian Reservation 
or of commerce originating on said reservation; and that 
the National Labor Relations Board was and is without 
jurisdiction in the premises and has neither the power or 
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authority to entertain the petition for certification filed 
before it by the United Steelworkers of America, AFL- 
CIO, in the Board’s Case No. 20-RC-3851). 


3. That, in and by the final judgment entered herein, this 
Honorable Court permanently and perpetually restrain and 
enjoin the National Labor Relations Board from exercising 
or attempting to exercise any power, authority or jurisdic- 
tion touching or concerning commerce with the Navajo 
Tribe. 

4. That this Honorable Court make and enter herein 


such other and further judgments, orders and decrees as 
to it shall be determined to be meet, just and equitable. 


Tue Navaso Trise AnD Pavut Jones 
InprvipUALLY anp For ALL MEMBERS 
or THE Navaso TRIBE SimmaRLy 
Srrvuatep, Plaintiffs 


By 
Pavut Jones 


Norman M. Lirre.i 
1826 Jefferson Place, N. W. 
Washington 6, D. C. 
District 7-1895 
and 
JosepH F. McPHeErson 
Window Rock, Arizona 


By 
Norman M. Litrrery 


Attorneys for the Plaintiffs 
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VERIFICATION 


State or ARIZONA, SS: 


Paul Jones, being first duly sworn on oath, deposes and 
says that he is a plaintiff in the above cause and that he 
verily believes the facts stated in this complaint are true 
and that the Navajo Tribal Council Resolutions attached to 
this complaint are true and correct copies. 


Pavuu Jones, a plaintiff 


Subscribed to and sworn to before me this .... day of 


Notary Public 


Exhibit A 


RESOLUTION OF THE 
NAVAJO TRIBAL COUNCIL 


Directing Preparation of Vocational Training Program 
and Plans 


WHEREAS: 


1. In developing a comprehensive policy for promoting 
the welfare of the Navajo working force on the Navajo 
Reservation, it is necessary and desirable that the Tribe 
authorize and provide for certain direct vocational training 
and education, and 


2. The Advisory Committee has recommended that there 
be provided facilities in which Navajo workmen may receive 
necessary vocational training to qualify them for job 
classifications above that of common laborer, including 
but not limited to those crafts, skills and trades, including 
supervisory positions, usually and customarily required 
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and used in building and construction operations as well 
as industrial operations of the type and character now 
carried on in and around the Navajo Reservation or within 
the contemplation of the Council. 


Now Txererore Be It Resotvep THat; 


1. The Navajo Tribal Council hereby adopts as the 
policy of the Navajo Tribe the report of the Advisory 
Committee relating to vocational training. 


2. The Navajo Tribal Council authorizes and directs the 
Education, Community Services, and Resources Committees 
of this Council with the aid of the Bureau of Indian 
Affairs to immediately prepare and submit to the Advisory 
Committee a feasible and suitable plan for creation, opera- 
tion and maintenance of adequate facilities in which Navajo 
workmen may receive such vocational training as may be 
deemed necessary or proper by the Education, Community 
Services, and Resources Committees to carry into effect 
the declared policy of this Council. 


3. The Advisory Committee is hereby directed to con- 
sider, modify, if necessary or desirable, and submit to 
the next meeting of this Council such reports and plans 
as are developed by the Education, Community Services, 
and Resources Committees, including recommendations as 
to the appropriations necessary and required to carry out 
this program. 


4. It is also declared to be the policy of the Navajo 
Tribe to cooperate and collaborate with any unions desiring 
to participate, in similar training programs which they 
may maintain to the end that the classification of Navajo 
workers in a representative number of skills, crafts and 
trades becomes a reality before they become members of 
a union rather than to have them join unions first as 
common laborers and thereafter attempt to improve their 
classifications within the framework of the unions. 
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CERTIFICATION 


I hereby certify that the foregoing resolution was duly 
considered by the Navajo Tribal Council at a duly called 
meeting at Window Rock, Arizona, at which a quorum was 
present, and that same was approved by a vote of 65 
in favor and 0 opposed, this 27th day of August, 1958. 


/s/ Scorr Preston 
Vice-Chairman 
Navajo Tribal Council 


Exhibit B 


RESOLUTION OF THE 
NAVAJO TRIBAL COUNCIL 


Prohibiting Solicitation for Union Activities 


WHEREAS: 


1. Solicitation of memberships in and organization and 
operation of unions, including all incidents and adjuncts 
thereof constitutes the operation of a business or activity 
which the Council may lawfully prohibit, limit, restrict 
or regulate, and 

2. The Advisory Committee has found that the over- 
whelming majority of the members of the Navajo Tribe, 
including particularly those constituting the working force, 
are presently incapable of determining for themselves: 


(a) The advantages and disadvantages of unionization. 


(b) The advantages and disadvantages of membership 
in a union. 


(c) How to vote upon, manage or regulate, the ordinary 
business of a union. 
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(d) Whether a particular contract negotiated by the 
officers of a union or by a negotiating committee is 
a fair, reasonable and proper contract made with 
due regard to the welfare of the union or of the 
individual membership therein and are, therefore, 
not ready for unionization activities, and 


3. That before unionization activities are permitted on 
the Navajo Reservation, effort be made through a voca- 
tional training program to qualify a representative number 
of Navajo workers in the skills, crafts, and trades in de- 
mand upon the reservation; thus enabling them to join 
unions, if they should then so desire, in classifications 
above that of common laborer, and 


4, The Tribal Council, having considered the report of 
the Advisory Committee, concurs therein and adopts and 
approves said report. 


Now THEREFORE Be Ir Resotvep THar: 


1. Permission and authority to solicit for memberships 
in or to conduct any other incidents or adjuncts of union- 
ization activities on the Navajo Reservation or within the 
territory under the jurisdiction of this Council are denied 
and refused. 


2. Council Resolution CN-61-56, approved the 18th day 
of November, 1956, be and the same is hereby repealed. 


CERTIFICATION 


I hereby certify that the foregoing resolution was duly 
considered by the Navajo Tribal Council at a duly called 
meeting at Window Rock, Arizona, at which a quorum was 
present, and that same was approved by a vote of 67 
in favor and 0 opposed, this 27th day of August, 1958. 


/s/ Scott Preston 
Vice-Chairman 
Navajo Tribal Council 
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Exhibit C 


RESOLUTION OF THE 
NAVAJO TRIBAL COUNCIL 


Tribal Labor Policy 
WHEREAS: 


1. The Advisory Committee of the Navajo Tribal Council 
has conducted extensive hearings in an effort to determine 
what the proper labor policy of the Navajo Tribe should be, 
and in the course of said hearings has heard extensive 
presentations from representatives of employers of labor 
on the Navajo Reservation and from representatives of 
labor unions. 


2. As a result of said hearings, the Advisory Committee 
has recommended that union organizers not be permitted 
to operate on the Navajo Indian Reservation, and that 
the policy of the Navajo Tribe for the time being be 


to discourage the unionization of all employment on the 
Navajo Indian Reservation. In addition thereto, the 
Advisory Committee has recommended that the Navajo 
Tribe adopt a ‘‘right to work’’ law. 


3. The Navajo Tribe has the right to exclude any non- 
member, except a Federal employee, from the Navajo 
Indian Reservation, which right is recognized by Article 
II of the Treaty of June 1, 1868, (15 Stat. 667), between 
the United States of America and the Navajo Tribe of 
Indians, but also exists independently of said Treaty. 


Now THererore Be Ir Resotvep Tat: 


1. Prohibition against solicitation for memberships in 
or conducting any other incident or adjunct of unionization 
activities in Navajo country. It shall be unlawful for any 
person to solicit for memberships in or to conduct any other 
incident or adjunct of unionization activities on the Navajo 
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Indian Reservation or on any other land under the juris- 
diction of the Navajo Tribe. 


2. Right to work. It is hereby declared to be the public 
policy of the Navajo Tribe of Indians that the right of 
persons to work on the Navajo Reservation or any other 
land subject to the jurisdiction of the Navajo Tribe, 
whether in private employment or for the Navajo Tribe 
or any of its sub-divisions, enterprises, or wholly-owned 
corporations, as now or hereafter constituted, shall not 
be denied or abridged on account of membership or non- 
membership in any labor organization. 


3. Prohibition of threatened or actual interference with 
@ person, his family or property to coerce him to join or 
withdraw from labor organization, strike or leave employ- 
ment. It is unlawful for an employee, labor organization 
or officer, agent or member thereof, or for any employer, 
by any threatened or actual interference with a person, 
his immediate family or his property, to compel or attempt 
to compel such person to join a labor organization, or 
withdraw from a labor organization, or to strike against 
his will, or to leave his employment, 


4. Agreements, understandings, or practices, causing or 
requiring violation of this resolution to be illegal. Any 
express or implied agreement, understanding or practice 
which is designed to cause or require, or has the effect 
of causing or requiring, any employer or labor organiza- 
tion, or any other type of association, whether or not a 
party thereto, to violate any provision of this Resolution 
is hereby declared an illegal agreement, understanding or 
practice and contrary to public policy. 


a. Any Indian who shall know the design or effect of 
any such agreement, understanding or practice, and 
shall nevertheless intentionally do any act to carry 
out such agreement, understanding or practice, shall 
be deemed guilty of an offense and upon conviction 
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thereof shall be sentenced to labor for a period not 
to exceed thirty days. 


. Any non-Indian who shall know the design or effect 
of any such agreement, understanding, or practice, 
and shall nevertheless intentionally do any act to 
carry out such agreement, understanding, or practice 
shall be excluded from Navajo tribal land according 
to the procedure specified in Resolution No. CN-60-56 
of the Navajo Tribal Council (1956 Resolutions Vol- 
ume, p. 167). 


5. Illegal strikes and lockouts. Any person who shall 
engage in a strike, lockout, layoff, boycott, picketing, work- 
stoppage, or other conduct the purpose of which is to compel 
or force any other person, firm, association, corporation, 
or labor organization to violate any provision of this reso- 
lution shall be guilty of illegal conduct contrary to public 
policy, provided such person has actual knowledge of the 
purpose of the strike, lockout, layoff, boycott, picketing, 
work-stoppage, or other conduct, in which he is engaging. 


6. Compulsory payment of dues to labor organizations 
prohibited. No employer shall require any person to pay 
any dues, fees, or other charges of any kind to any labor 
organization as a condition of employment or continuation 
of employment. 


7. Injunctive relief; damages. 


a. Any employer, person, firm, association, corporation, 
employee, labor organization, or any other type of 
association injured as a result of any violation or 
threatened violation of any provision of this resolu- 
tion, or threatened with any such violation, shall be 
entitled to injunctive relief in any court of competent 
jurisdiction against any and all violators or persons 
threatening violation, and also to recover from such 
violator or violators, or person or persons, any and 
all damages of any character cognizable at common 
law or under the customs of the Navajo Tribe result- 
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ing from such violation or threatened violation. Such 
remedies shall be independent of and in addition to 
the penalties and remedies prescribed in other pro- 
visions of this resolution. 


. Where the defendant or defendants are Indians and 
subject to the jurisdiction of the Navajo Tribal Court 
of Indian Offenses, that court shall have jurisdiction 
to issue injunctions in accordance with this section, 
and violation of any such injunction shall be punished 
as provided in 25 CFR Section 11.73. 


8. Prior contracts exempt from provisions of this resolu- 
tion. The provisions of this resolution shall not apply to 
any contract in force on the effective date thereof, but 
they shall apply in all respects to contracts entered into 
thereafter and to any renewal or extension of any existing 
contract. 


9. Severability. If any clause, sentence, paragraph, or 
part of this resolution or the application thereof to any 
person or circumstance, shall, for any reason be adjudged 
by a court of competent jurisdiction to be invalid, such 
judgment shall not effect, impair or invalidate the remain- 
der of this resolution, and the application thereof to other 
persons or circumstances, but shall be confined to the part 
thereof directly involved in the controversy in which such 
judgment shall have been rendered and to the person or 
circumstance involved. 


10. Definitions. 


a. The term ‘‘employer’’ as used in this Resolution 
shall include all persons, firms, associations, corpora- 
tions, and the Navajo Tribe and all of its agencies 
and instrumentalities, who engage the services of any 
person for compensation, whether as employee, agent, 
servant, or independent contractor. 


. The term ‘‘labor organization’? means any organiza- 
tion of any kind, or any agency or employee repre- 
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sentation committee or plan, in which employees par- 
ticipate and which exist for the purpose, in whole or 
in part, of dealing with employers concerning griev- 
ances, labor disputes, wages, rates of pay, hours of 
employment or other conditions of employment. 


. Penalties. 


. Any Indian who shall knowingly and wilfully violate 
any section of this resolution except section 4 shall 
be deemed guilty of an offense and upon conviction 
thereof shall be sentenced to labor for a period of 
not to exceed 30 days. 


. Any non-Indian who shall knowingly and wilfully 
violate any section of this resolution except Section 
4 shall be excluded from Navajo Tribal land in accord- 
ance with the procedure set out in Resolution No. 
CN-60-56 of the Navajo Tribal Council (1956 Reso- 
lutions Volume, p. 167-169). 


12. Resolution to be incorporated in leases of Navajo 
Tribal land hereafter issued. All leases hereafter issued 
by the Navajo Tribe, including mineral leases, shall con- 
tain a provision whereby the lessee promises to obey this 
resolution, and shall provide for forfeiture of the leasehold 
interest in case of breach of said promise by the lessee, 
or any of his agents acting within the scope of their 
authority. 

CERTIFICATION 


I hereby certify that the foregoing resolution was duly 
considered by the Navajo Tribal Council at a duly called 
meeting at Window Rock, Arizona, at which a quorum was 
present, and that same was approved by a vote of 62 
in favor, and 0 opposed, 2 abstained, this 26 day of August, 
1958. 


/3/ Scotr Preston 
Vice-Chairman 
Navajo Tribal Council 
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[Filed: March 23, 1960] 
Motion to Intervene as Plaintiff 


Texas-Zinc Minerals Corporation moves for leave to 
intervene as a plaintiff in this action in order to assert its 
claim for limited relief as set forth in its proposed Com- 
plaint of which a copy is hereto attached on the following 
grounds. 


(1) This applicant for leave to intervene is party to 
a lease with the Navajo Tribe, one of the plaintiffs herein. 
Under such lease, this applicant operates a uranium con- 
centrate mill which is located within the Navajo Tribe 
Reservation. 


(2) The product of the aforesaid mill is exclusively 
sold and delivered under a contract with the United States 
Atomic Energy Commission. 


(3) A majority of the production employees in the afore- 
said operation are members of the Navajo Indian Tribe, 
and to whom this applicant has covenanted, under the 
provisions of said lease, to give preferential right to 
employment when qualified. 


(4) The National Labor Relations Board, one of the 
defendants herein, under its decision dated February 11, 
1960 has directed an election among such employees who 
are members of the Navajo Tribe and other employees 
who are non-members. 


(5) The applicant has a vital and substantial interest 
in this action in which leave to intervene is sought. In the 
event that the election, directed by the National Labor 
Relations Board in the aforesaid decision (Case No. 20 
RC 3851) scheduled to be held on or about April 6, 1960, 
is not enjoined and restrained until the final determination 
of the jurisdictional question involved herein, this appli- 
cant will suffer great and irreparable damage. 
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(6) This motion is made pursuant to Federal Rules 
of Civil Procedure, Rule 24. 


Aurrep A. CoLBY 
Cuarzes M. Brooxs 
Alfred A. Colby 
Dupont Circle Building 
Washington 6, D. C. 


Cartes M. Brooxs 
Charles M. Brooks 
135 East 42nd Street 
New York 17, N. Y. 


Attorneys for Intervener. 


[Filed: April 4, 1960] 
Motion to Dismiss the Action 


The defendant International Union of Operating Engi- 
neers respectfully moves the court as follows: 


1. To dismiss the action because the court lacks juris- 
diction over the subject matter thereof. 


2. To dismiss the action on the ground that the complaint 
fails to state any claim upon which relief can be granted. 


J. Auserr WoLL 
General Counsel 


Gerarp F’, TREANOR 
736 Bowen Building 
815 -15th Street, N. W. 
Washington 5, D. C. 


Roserr C. Mayer 
736 Bowen Building 
815-15th Street, N. W. 
Washington 5, D. C. 
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[Filed: April 7, 1960] 


Motion of Defendants, National Labor Relations Board, Its 
Chairman and Members, to Dismiss the Complaint, or in 
the Alternative, For Summary Judgment in Their Favor 

Defendants, National Labor Relations Board, its Chair- 
man, and Members, by their attorneys, move the Court 
as follows: 


1. To dismiss the complaint on the ground that the 
complaint does not state a claim warranting relief; 


2. In the alternative, to enter summary judgment for 
defendants, pursuant to Rule 56 of the Federal Rules of 
Civil Procedure on the ground: 


(a) That, on the basis of the facts shown in the com- 
plaint, the Exhibits attached thereto and the Exhibits 
attached hereto and made a part hereof, there is no genuine 
issue as to any material fact; 


(b) That the aforesaid defendants for the reason set 


forth in paragraph 1 above, are entitled to judgment as 
a matter of law. 


Wuenrerore, the aforesaid defendants pray that the com- 
plaint be dismissed, or that judgment be entered for the 
defendants. 

Srvuarr Roraman, 
General Counsel, 


Dominick L. Manout, 
Associate General Counsel, 


Marcet Matter-Prevosr, 
Assistant General Counsel, 


Duane B. BrEson, 
Herman M. Levy, 
Attorneys, 


National Labor Relations Board. 
April 6, 1960 Washington 25, D. C. 
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Exhibit A 


UNITED STATES 
DEPARTMENT OF THE INTERIOR 
BUREAU OF INDIAN AFFAIRS 
NAVAJO AGENCY 
WINDOW ROCK, ARIZONA 


In Reply Refer To: 
Texas Zinc-MINERALS CORPORATION 
Jan. 11, 1957 
Resources Realty 


Jan 9, 1957 
Texas Zine Minerals Corporation 
628 Rood Avenue 
Grand Junction, Colorado 
Gentlemen: 


Your mill site lease Contract No. 14-20-603-1624 was 


approved by the Assistant Area Director on December 14, 
1956. An approved copy thereof is enclosed for your files. 


Yours very truly, 


A. H. Harris, Chief 
Branch of Realty 


Enclosure 
Contract No. 14-20-603-1624 


BUSINESS LEASE— NAVAJO TRIBAL LANDS 


Tuis InpentURE or Lease, made and entered into in 
quintuplicate this 25th day of July, 1956, by and between 
the Navajo Tribe of Indians, hereinafter referred to as 
Lessor, and Texas-Zince Minerals Corporation, a Delaware 
corporation, with an office at Grand Junction, Colorado, 
628 Rood Avenue, herein designated as Lessee: 
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WITNESSETH : 


1. That the Lessor, for and in consideration of the pay- 
ment of Five Thousand Seven Hundred Three and 90/100 
($5,703.90) Dollars per annum, in advance, the receipt of 
the first payment of which is hereby acknowledged, and 
conditions hereinafter contained and hereby agreed to be 
observed by the Lessee, doth hereby demise, grant, and 
lease unto the said Lessee, tracts of land lying and being 
within the Navajo Indian Reservation, County of San Juan, 
State of Utah, to wit: 


* * * * * 


2. Term. Unless cancelled by Lessor or terminated by 
Lessee at an earlier date, as hereinafter provided, this 
lease shall be for a term beginning with the date of approval 
by the Secretary of the Interior or his duly authorized 
representative and shall continue for a period of twenty- 
five (25) years. Lessee is hereby granted by Lessor an 
option to renew this lease for an additional term not 


exceeding twenty-five (25) years upon the same terms and 
conditions as herein contained. In the event Lessee desires 
to exercise this option of renewal, Lessee shall give Lessor 
written notice of such renewal at least three (3) months 
prior to the expiration of this lease, specifying in such 
notice the length of the term for which such lease shall be 
renewed, and such renewal shall become effective upon the 
mailing of notice by Lessee by depositing same in the United 
States mail, postage prepaid and addressed to Lessor at 
Window Rock, Arizona. 


3. Purpose. This lease shall be for the purpose of con- 
structing and operating on the leased premises a mill and 
processing plant for the treatment of uranium and 
associated [sic] ores, and for other purposes incidental to 
such construction and operation including, but not limited 
to the development and operation of water supply, the 
construction and maintenance on the leased premises of 
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buildings, camps, housing, commissary, micro-wave stations, 
air strip, roads and roadways, pipelines for transmission 
of water, oil or gas, and pole lines and conduits for tele- 
phone, telegraph, and electric power. 


11. Empvorment or Inpians. The Lessee shall give 
preference to qualified Navajo Indians for employment in 
the construction of the mill and facilities and in the 
operation thereof during the term of this lease. 


ad * * & . 


14. Use or Inroxicatine Liquors, Nuisances. The Lessee 
further agrees that it will not use or permit to be used any 
part of said premises for any unlawful conduct or purpose 
whatsoever; that it will not use or permit to be used any 
part of said premises for the manufacture, sale, gift, trans- 
portation, drinking or storage of intoxicating, liquors or 
beverages in violation of existing laws, relating thereto, 
and that any violation of this clause by the Lessee or with 


its knowledge, shall render this lease voidable at the option 
of the Lessor. 


* * * * * 


16. Recuuations. The Lessee shall abide by and conform 
to any and all regulations of the Secretary of the Interior 
now in force relative to business leases. 


20. SURRENDER oF Possession ; CANCELLATION. The Lessee 
hereby further agrees that at the termination of this lease, 
by normal expiration or otherwise, it will peaceably and 
without legal process deliver up the possession of said 
land, exclusive of the improvements, waste and tailings 
which remain its property unless otherwise provided; and 
that violation of any of the terms or conditions of this 
agreement shall render the lease subject to cancellation by 
the Chairman of the Navajo Tribal Council if, after thirty 
(30) days’ written notice specifying the particulars of the 
default, Lessee has not cured such default. In the event of 
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dispute as to whether or not a default has oceurred or has 
been cured the controversy may be submitted to arbitration 
at the request of either party within thirty (30) days after 
the occurrence of the dispute and if it is decided that such 
a violation has occurred and has not been cured the Lessee 
shall have thirty (30) days after such decision to prove 
to the satisfaction of the arbitrators that it has cured the 
default. 


* * . * * 


21. Arsrrration. In the event any matter upon which the 
parties cannot agree shall be submitted to arbitration, 
within ten (10) days after the request of either party for 
submission to arbitration Lessee shall name one arbitrator 
and Lessor shall name one arbitrator and the two named 
shall select, within ten (10) days next ensuing, a third 
arbitrator. In the event the two arbitrators named by 
the parties cannot agree upon a third arbitrator, then 
the Secretary of the Interior may select the third arbi- 
trator. The arbitrators shall permit either party to present 
such evidence as it may desire and shall hear and determine 
any matter submitted to arbitration promptly. A deter- 
mination of a majority of the arbitrators shall be binding 
upon both parties. Any costs of arbitration shall be borne 
equally by the parties except that each party shall pay its 
own counsel fees and expenses of its own witnesses. 


* * * * * 


This lease is executed by the Charman of the Navajo 
Tribal Council pursuant to Resolution No. ACA-34-56 of 
the Advisory Committee of the Navajo Tribal Council, as 
amended, and is executed by the duly authorized officers 
of the Texas-Zine Minerals Corporation. 


Navaso Tripe or Inprans 


Chairman, Navajo Tribal Council 
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Texas-Zinc Minerats CorRPoRATION 


President 


Authorized representative of 
the Secretary of the Interior 


Strate or ARIZONA f 


Country or APACHE 


Before me, a Notary Public, in and for the County of 
Apache, State of Arizona, on the 25th day of July, 1956, 
personally appeared Paul Jones, to me known to be the 
identical person who executed the within and foregoing 
Lease and acknowledged to me that he executed the same 
on behalf of the Navajo Tribe of Indians in this official 
capacity as Chairman of the Navajo Tribal Council as 
its free and voluntary act for the purposes therein set forth. 


126 NLRB No. 70 D-1222 
Mexican Hat, Utah 


UNITED STATES OF AMERICA 
BEFORE THE NATIONAL LABOR RELATIONS BOARD 


Case No. 20-RC-3851 
Texas-Zinc Minerats Corporation,! Employer 
and 


Unitep STeELWoRKERS oF America, AFL-CIO, Petitioner 


Decision and Direction of Election 


Upon a petition duly filed under Section 9 (c) of the 
National Labor Relations Act, a hearing was held before 
Robert Magor, hearing officer. The hearing officer’s rulings 
made at the hearing are free from prejudicial error and 
are hereby affirmed.” 


Briefs were submitted by the Petitioner, in behalf of 
itself and the Joint Intervenors;? by the Employer; and 
by the Navajo Tribe of Indians.* The Board has fully 
considered the briefs and the entire record in this case, 
and finds: 


1. The Navajo Tribe intervened for the sole purpose of 
moving to dismiss the petition. The principal issues pre- 
sented are whether the Act applies to a plant located in the 
Navajo Indian reservation, and if the Act does apply, 


1The name of the Employer appears as corrected at the hearing. 


2The parties’ requests for oral argument are denied, as the record and 
the briefs adequately present the issues and the positions of the parties, 


3 The International Union of Operating Engineers, AFL-CIO, and the Inter- 
national Hodcarriers, Building and Common Laborers Union of America, 
AFL-CIO, intervened jointly on the basis of a showing of interest. 


4 Tho Navajo Tribe of Indians is hereafter referred to as the Navajo Tribe. 


38 


whether the Board should assert jurisdiction over such a 
facility. 


The Employer is a corporation which operates a uranium 
concentrate mill at Mexican Hat, Utah. Pursuant to a 
contract with the Atomic Energy Commission, the Em- 
ployer annually ships over $5,000,000 worth of uranium 
concentrate to the A. B. C. in Colorado. The Employer’s 
operations are subject to the security regulations of the 
A. BE. C., and the Employer may not sell its product to 
a third person without the consent of the A. BE. C. All 
the land occupied by the mill is located on the Navajo 
reservation and leased to the Employer by the Navajo 
Tribe. Of the 87 employees in the requested unit, 47 
are members of the Tribe and 40 are not Indian. The 
Navajo reservation is comprised of contiguous tracts of 
land lying in the States of Arizona, New Mexico and Utah; 
occupies 25,000 square miles, an area equivalent to that 
of the State of West Virginia; and is inhabited by about 


87,000 Indians. 


Over a year before the instant petition was filed, the 
Petitioner® and one of the Joint Intervenors® filed peti- 
tions for an election among employees of the Employer. 
On April 2, 1958, a consent election was conducted off 
the reservation. The chairman of the Navajo Tribe’s 
governing body immediately protested to the Employer 
and the Petitioner, claiming that the election was a nullity. 
In May 1958, while the results of the election were still 
inconclusive, both petitions were withdrawn with the ap- 
proval of the Regional Director. During the summer of 
1958, the Navajo Tribe’s Advisory Committee held hear- 
ings at which representatives of unions and management 
testified with respect to the advantages and disadvantages 


_— 


5 Case No. 20-RC-3469, filed January 14, 1958, 
6 Case No. 20-RC-3540, filed April 9, 1958. 
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of unions. August 26, 1958, the Tribal Council approved a 
resolution’ which provides in part: 


... It shall be unlawful for any person to solicit for 
memberships in or to conduct any other incident or 
adjunct of unionization activities on the Navajo Indian 


reservation .... 
* * * * 


. .. Any Indian who shall knowingly . . . violate... 
this resolution . . . shall be sentenced to labor for a 
period ... not to exceed 30 days. 


... Any non-Indian who shall knowingly . . . violate 
... this resolution .. . shall be excluded from Navajo 
Tribal land... . 


The instant petition was filed May 12, 1959, and the Navajo 
Tribe, as a special Intervenor, is the sole party herein 
to oppose the direction of an election. 


It is well established that the Indian tribes in America 
are deemed to have many of the attributes of a nation. 
Thus, although their external sovereignty has been ex- 
tinguished, their internal sovereignty is preserved except 
where limited by treaty or Act of Congress.* The Navajo 
Tribe contends that it retains broad powers of self- 
government under its treaty® with the United States and 


7 This resolution was submitted to the Commissioner of Indian Affairs of 
the Department of the Interior. A memorandum to the Commissioner from 
the Assistant Solicitor for Indian Legal Activities of the Department of the 
Interior was admitted in evidence. It states that the law does not require 
the Commissioner to approve or disapprove the resolution. 


8 See Department of the Interior, The Federal Indian Law (1958), p. 398. 


9 Treaty of June 1, 1868, 15 Stat. 667. 
Article II of this treaty states: 


‘*The United States agrees that [the Reservation] . . . shall be, and 
the same is hereby, set apart for the... Navajo Tribe ...; and the 
United States agrees that no persons except ... such employees of the 
government, or of the Indians, as may be authorized to enter upon Indian 
reservations in discharge of duties imposed by law, or the orders of 


38 


whether the Board should assert jurisdiction over such a 
facility. 


The Employer is a corporation which operates a uranium 
concentrate mill at Mexican Hat, Utah. Pursuant to a 
contract with the Atomic Energy Commission, the Em- 
ployer annually ships over $5,000,000 worth of uranium 
concentrate to the A. E. C. in Colorado. The Employer’s 
operations are subject to the security regulations of the 
A. E. C., and the Employer may not sell its product to 
a third person without the consent of the A. E. C. All 
the land occupied by the mill is located on the Navajo 
reservation and leased to the Employer by the Navajo 
Tribe. Of the 87 employees in the requested unit, 47 
are members of the Tribe and 40 are not Indian. The 
Navajo reservation is comprised of contiguous tracts of 
land lying in the States of Arizona, New Mexico and Utah; 
occupies 25,000 square miles, an area equivalent to that 
of the State of West Virginia; and is inhabited by about 
87,000 Indians. 


Over a year before the instant petition was filed, the 
Petitioner® and one of the Joint Intervenors® filed peti- 
tions for an election among employees of the Employer. 
On April 2, 1958, a consent election was conducted off 
the reservation. The chairman of the Navajo Tribe’s 
governing body immediately protested to the Employer 
and the Petitioner, claiming that the election was a nullity. 
In May 1958, while the results of the election were still 
inconclusive, both petitions were withdrawn with the ap- 
proval of the Regional Director. During the summer of 
1958, the Navajo Tribe’s Advisory Committee held hear- 
ings at which representatives of unions and management 
testified with respect to the advantages and disadvantages 


5 Case No. 20-RC-3469, filed January 14, 1958, 
6 Case No. 20-RC-3540, filed April 9, 1958. 
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of unions. August 26, 1958, the Tribal Council approved a 
resolution’ which provides in part: 


... It shall be unlawful for any person to solicit for 
memberships in or to conduct any other incident or 
adjunct of unionization activities on the Navajo Indian 
reservation .... 


. .. Any Indian who shall knowingly ... violate... 
this resolution . . . shall be sentenced to labor for a 
period ... not to exceed 30 days. 


... Any non-Indian who shall knowingly . . . violate 
... this resolution ... shall be excluded from Navajo 
Tribal land .... 


The instant petition was filed May 12, 1959, and the Navajo 
Tribe, as a special Intervenor, is the sole party herein 
to oppose the direction of an election. 


It is well established that the Indian tribes in America 
are deemed to have many of the attributes of a nation. 
Thus, although their external sovereignty has been ex- 
tinguished, their internal sovereignty is preserved except 
where limited by treaty or Act of Congress.2 The Navajo 
Tribe contends that it retains broad powers of self- 
government under its treaty’ with the United States and 


7 This resolution was submitted to the Commissioner of Indian Affairs of 
the Department of the Interior. A memorandum to the Commissioner from 
the Assistant Solicitor for Indian Legal Activities of the Department of the 
Interior was admitted in evidence. It states that the law docs not require 
the Commissioner to approve or disapprove the resolution. 


8 See Department of the Interior, The Federal Indian Law (1958), p. 398. 


9 Treaty of June 1, 1868, 15 Stat. 667. 
Article II of this treaty states: 


‘The United States agrees that [the Reservation] .. . shall be, and 
the same is hereby, sect apart for the... Navajo Tribe ...; and the 
United States agrees that no persons except . . . such employees of the 
government, or of the Indians, as may be authorized to enter upon Indian 
reservations in discharge of duties imposed by law, or the orders of 
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that the Act does not evince a Congressional purpose to 
supersede Tribal authority over labor relations on the 
reservation. 


In Simplot Fertilizer Company,” the Board directed an 
election among the Indian and non-Indian employees of 
a plant located on a reservation of the Shoshone-Bannock 
Tribes. The Navajo Tribe would distinguish that case on 
the ground that the Shoshone-Bannock Tribes, unlike the 
Navajos, have adopted a constitution under the Wheeler- 
Howard Act.” The constitution and bylaws of the Shoshone- 
Bannock Tribes provide that the governing body of their 
reservation shall exercise certain powers 


... Subject to any limitations imposed by the statutes 
or the Constitution of the United States .... 


In effect, the Navajo Tribe argues that this provision con- 
ferred jurisdiction on the Board in the Simplot case and 
that Simplot is therefore inapposite. We are not persuaded 
by this line of argument; for, if the Board possessed juris- 
diction in Simplot, it did so by virtue of the Act and not 
by virtue of tribal legislation. Nevertheless, in light of 
the importance and novelty of the issues raised by the 
Navajo Tribe, we have decided to reappraise the finding 
in Stmplot that the Board has, and should exercise, statu- 
tory jurisdiction over a commercial enterprise on an Indian 
reservation. 
the President, shall ever be permitted to pass over, settle upon, or reside 
in, the territory described in this article. (Emphasis added) See 
Williams v. Lee, 358 U.S. 217, (1959), in which the Supreme 
Court construed this treaty to mean that ‘‘... the internal affairs of the 
Indians remained exclusively within the jurisdiction of whatever tribal 
government existed.’’ 


10100 NLRB 771; 107 NLRB 1211. 
12 The Wheeler-Howard Act provides in part: 


Any Indian tribe . . . shall have the right to organize for its common 
welfare, and may adopt an appropriate constitution and bylaws .. . 
Act of June 18, 1934, 48 Stat. 987, 25 U. S. C. A. Sec. 476, 
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The Navajo Tribe contends that the instant case does 
not involve a question ‘‘affecting commerce’’ as that term 
is used in Section 9 (c) (1), and defined in Section 2 (6) 
and (7) of the Act. Section 2 (6) of the Act, which 
defines ‘‘commerce,’’ does not mention commerce ‘‘with 
the Indian Tribes.’’ Since Section 2 (6) is fashioned after 
the ‘‘Commerce Clause’’ in Article I, Section 8, of the 
Federal Constitution, which does refer to commerce ‘‘with 
the Indian Tribes,’’ it is argued that the failure to make 
such a reference in Section 2 (6) evinces a Congressional 
purpose to exclude such commerce. In support of this 
interpretation of the Act, the Navajo Tribe cites the 
Supreme Court doctrine of Elk v. Wilkins.* That case 
contains the following dictum: 


. . . General acts of Congress did not apply to the 
Indians, unless so expressed as to clearly manifest an 
intention to include them. 


In addition, the Navajo Tribe contends that, if the Act 


were interpreted to apply to Indian reservations, it would 
conflict with the Act of Congress defining the purview of 
the Commissioner of Indian Affairs. That statute, which 
was in force at the time the Wagner Act was passed, states: 


The Commissioner of Indian Affairs shall ... have 
the management of all matters arising out of Indian 
relations.7* 


The above contentions merit, and have been afforded, 
careful study and consideration. We believe, however, 
that a contrary result is supported by the weight of 
authority. 


Section 2 (6) of the Act defines ‘‘commerce,’’ inter alia, 
as 


12112 U. 8. 94, 100 (1884). 
13 See Rev. Stat. Sec. 463, 25 U. S.C. A. Sec. 2. 
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. . . trade, traffic, commerce, transportation, or com- 
munication among the several States... . 


Since the substantial shipments of uranium concentrate 
from the Employer’s mill cross the Utah and Colorado 
lines, there is no doubt that these shipments literally con- 
stitute ‘‘commerce.’’ Thus, although located on an Indian 
reservation, the Employer’s milling operation would clearly 
appear to affect ‘‘commerce’’ as that term is defined in 
the Act. 


We perceive no valid basis for reading the Act to exclude 
from its coverage Indians or Indian reservations as a class. 
It is well established that Congress incorporated into the 
Act the full sweep of its commerce powers under the 
Constitution. The Supreme Court has held, for example, 
that the language of the Act— 


. . . evidences the intention of Congress to exercise 
whatever power is constitutionally given to it to 
regulate commerce ... ."* 


Where, under similar Federal statutes, Congress has 
legislated concerning a particular field of major national 
policy and where the reach of the statute is defined in 
sweeping language, the courts have held that Indians and 
Indian reservations, although not specifically mentioned, 
are contemplated within statutory coverage.” Thus, in 


14 N.L.B.B. V. Fainblatt, 306 U. S. 601, 607 (1939); see also Bus Employces 
v. Wisconsin Board, 340 U. 8. 383, 391 (1951); Polish Alliance v. N.L.B.B., 
322 U.S. 643, 647 (1944) ; Floridan Hotel of Tampa, Inc., 124 NLRB No. 34. 


15 We note that the Solicitor of the Department of the Interior has expressed 
the opinion that the dictum of Elk v. Wilkins, supra, was intended to apply 
only where a statute would affect the Indians adversely. Pursuant to this 
theory, the Solicitor has expressed the view that Indians are entitled to the 
benefits of the Social Security Act and that the Federal Wage and Hour Act 
applies to certain Indian tribal enterprises. Op. Sol. I. D., M. 29999, Novem- 
ber 28, 1938; Op. Sol. I. D., April 22, 1936. Similarly, we believe that 
employees should not be deprived of the protection of Section 7 of the Act 
because they are of Indian ancestry, or because the commercial enterprise 
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Superintendent v. Commissioner of Internal Revenue,® 
the Federal income tax law was held to apply to certain 
income of a Creek Indian. There, the theory of the Elk 
v. Wilkins case was urged as ground for excluding Indians 
from coverage of that law. However, the Supreme Court 
found to the contrary, relying on the broad scope of the 
statutory references to ‘‘every individual’? and income 
derived ‘‘from any source whatever.’ Similarly, the U. S. 
Court of Appeals for the Second Circuit referred to the 
broad statutory coverage of ‘‘every male citizen’’ in holding 
that the Selective Service Act applied to an Iroquois 
Indian.” 


In view of all of the foregoing, we are constrained to 
conclude that the Act applies to commercial enterprises 
operating on an Indian reservation, and particularly to 
the Employer in this case. As in our opinion the requisite 
legal jurisdiction of the Board exists under the Act, we 
can perceive no validity in the further contention that 
the Board should nevertheless decline to assert its juris- 
diction here. The Employer’s operations, which plainly 
have a substantial impact on interstate commerce and the 
national defense,’* meet the requirements of the Board’s 
jurisdictional standards. We have considered the relevant 
pronouncements of the Congress, the Department of the 
Interior, and the courts, and we discern no Federal policy 
encouraging Indian self-government with which an exercise 
of jurisdiction herein would be at variance. Nor do we 
believe that the Tribal labor relations resolution and the 
implied threats stemming therefrom can be grounds for 


which provides their employment is located on an Indian reservation. It 
appears in this case that there is compliance with the Social Security Act 
and the Internal Revenue Code on the Navajo reservation, and that members 
of the Tribe may vote in Congressional elections, 


16295 U. 8. 418 (1935). 
17 Ez Parte Green, 123 F. 2d 862 (C.A. 2 1941), cert. denied 316 U. 8S. 668. 


18 See Ready Mixed Concrete § Materials, Inc., 122 NLRB No. 43; Siemons 
Mailing Service, 122 NLRB No. 13, Member Jenkins concurring specially, 
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depriving the Employer’s employees of their rights under 
the Act. Accordingly, we find that the Employer’s opera- 
tions affect commerce within the meaning of the Act, and 
that it will effectuate the policies of the Act to assert 
jurisdiction herein. 


2. The labor organizations involved claim to represent 
certain employees of the Employer. 


3. A question affecting commerce exists concerning the 
representation of employees of the Employer within the 
meaning of Section 9 (c) (1) and Section 2 (6) and (7) 
of the Act. 


4. We find that all production, maintenance, transporta- 
tion and service-station attendant employees of the Em- 
ployer at its Mexican Hat, Utah, operations, excluding all 
office clerical employees, dormitory employees, metallurgi- 
cal and chemical laboratory employees, technical employees, 
professional employees, watchmen, guards and supervisors 


as defined in the Act, constitute a unit appropriate for 
the purposes of collective bargaining within the meaning 
of Section 9 (b) of the Act.” 


Dmection or Execrion®® 


An election by secret ballot shall be conducted among 
the employees in the unit found appropriate, as early as 
possible, but not later than 30 days from the date below. 


19 The unit was stipulated by the parties. 


20In its brief, the Navajo Tribe asserts (1) that a direction of election 
and a requirement that the Employer enter into collective bargaining as 
to its operations on the Navajo reservation would in effect require the 
Employer to violate the Tribal labor relations resolution, and (2) that such 
a violation of Navajo law would entitle the Navajo Tribe to cancel the 
Employer’s lease and shut down the Employer’s operations on the reserva- 
tion. As to (2), the Employer adverts to Paragraph 14 of its lease from 
the Navajo Tribe, which provides: 


... The lessee further agrees that it will not use or permit to be used 
any part of said premises for any unlawful conduct or purposes what- 
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The Regional Director for the Region where this case 
was heard shall direct and supervise the election, subject 
to the Board’s Rules and Regulations. Eligible to vote 
are those in the unit who were employed during the 
payroll period immediately preceding the date below, in- 
eluding employees who did not work during that period 
because they were ill, on vacation, or temporarily laid 
off. Those in the military services of the United States 
may vote, if they appear in person at the polls. Ineligible 
to vote are employees who have quit or been discharged 
for cause since the designated payroll period, and em- 
ployees engaged in a strike who have been discharged 
for cause since the commencement thereof, and who have 
been rehired or reinstated before the election date, and 
employees engaged in an economic strike which commenced 
more than 12 months before the election date and who 
have been permanently replaced.” Those eligible shall 
vote whether they desire to be represented, for collective 
bargaining purposes, by United Steelworkers of America, 


AFL-CIO; or by International Union of Operating Engi- 
neers, AFL-CIO, and International Hodcarriers, Building 


soever; ..., and that any violation of this clause by the lessee or with 
its knowledge, shall render this lease voidable at the option of the lessor. 


In light of these facts, the Employer requests that the Board stay any 
order directing an clection pending a final judicial determination of the 
Board’s jurisdiction herein. Whether or not the lease can be terminated 
by the Navajo Tribe on a theory that ‘‘unlawful conduct’? was committed 
by the Employer in violation of the Tribal resolutions (which are clearly 
contrary to statutory law under the Act), is a matter outside the purview 
of a representation proceeding. Whether or not the Board stays its election 
order would not affect such rights, as exist, of the Employer or any of the 
parties to proceed in the courts concerning any matter directly or indirectly 
involved herein. Since such a stay would be contrary to the Board’s con- 
sistent practice and would, in our opinion, serve no useful purpose, the 
Employer’s request is denied. 


21 Employees engaged in an economic strike which began less than 12 
months from the date of the election who have been permanently replaced 
and their replacements shall vote by challenged ballot. 
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and Common Laborers Union of America, AFL-CIO, 


jointly; or by neither. 


Dated, Washington, D. C., 


(Sea) 


Boyp Lezpom, Chairman 
SrepHen S. Bean, Member 
Joun H. Fannive, Member 


Nationau Lasor Rexarions Boarp 


Purr Ray Roncers and JosepH ALTON JENKINS, Members, 
dissenting: 


We dissent because in our view the National Labor 
Relations Board does not have jurisdiction over the Em- 


ployer in this case. 


Dated, Washington, D. C., 


Pumr Ray Ropcers, Member 
JosepH Aton Jenkins, Member 


Narionau Lasor Retarions Boarp 
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Exhibit C 


TELEGRAM 
Cory 


Gerald A. Brown Lee Lalor & Daniel J. Molles 
Director, San Francisco 25 Taylor St. 
Chiles: RE Reonks San Francisco, Calif. 


135 East 42nd Street Dean A. Sisk 
New York, New York 112 North 5th Avenue 
Emil E. Narick Phoenix, Arizona 


1500 Commonwealth Bldg. Holland & Hart 

Pittsburgh, Penna. Attn: Patrick H. Westfeldt 
5 3 ays 

James Carbray as ne see 

P. O. Box 466 enver, Colorado 


Huntington Park, Calif. Joseph F. McPherson 
P. O. Box 266 
Window Rock, Arizona 


RE: TEXAS ZINC MINERALS CORP., 20-RC-3851. BOARD TODAY 
DECIDED TO STAY ELECTION SCHEDULED FOR APRIL 6, 1960, AND 
TO EXTEND TIME FOR HOLDING ELECTION AN ADDITIONAL 
THIRTY DAYS, THUS PROVIDING FOR ELECTION WITHIN NINETY 
DAYS FROM FEBRUARY 11, 1960. BY DIRECTION OF THE BOARD: 


OGDEN W. FIELDS 
EXECUTIVE SECRETARY 
NATIONAL LABOR RELATIONS BOARD 


5263 3/29/60 3:30 p.m. 
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Exhibit D 


Copy 
November 18, 1952 


The Honorable 
Oscar L. Chapman 
Secretary of Interior 
Washington 25, D. C. 


Dear Mr. Chapman: 


The National Labor Relations Board has before it a 
petition of the International Union of Operating Engineers, 
Local 370, A.F. of L., asking to be certified as bargaining 
representative under the National Labor Relations Act, 
as amended, for certain employees of Simplot Fertilizer 
Company. This proceeding presents for the first time 
the legal and policy questions of the applicability to Indian 
reservations of the statute we administer. The employer 
is engaged in phosphate mining operations on the Fort 
Hall Reservation, near Gay, Idaho, pursuant to leases 
entered into with the Business Council of the Shoshone- 
Bannock Tribes of the Reservation and with individual 
allottees of these tribes. The petitioning union seeks to 
represent in a single unit both Indian and non-Indian 
employees engaged in production and maintenance func- 
tions at the mine. 


Following the usual procedure in this type of representa- 
tion case, a hearing was held and a record made. There- 
after, the case came before the Board for decision. The 
record showed that on May 2, 1952, the Tribal Council, 
by Resolution No. 233, had officially permitted the peti- 
tioning union to enter upon the Reservation for the pur- 
pose of engaging in organizational activities among the 
employees of the mine. The employer urged that the 
Board was without jurisdiction in the matter because its 
operations were performed on an Indian reservation and 
pursuant to leases entered into with an Indian tribe and 
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with tribal members. It contended also that, if the Board 
were to assert jurisdiction and to direct an election, the 
appropriate unit for purposes of the election and any 
certification of representatives should be confined to the 
non-Indian employees. In support of these contentions, 
the employer asserted that the preference of employment 
privileges granted to members of the tribe and its ‘‘har- 
monious relations’? with the Tribal Council might be 
jeopardized if a labor organization were permitted to 
intervene. 


On August 26, 1952, the Board issued its decision and 
direction of election in the matter, finding no merit in 
the various contentions of the employer. Specifically, 
the Board found ‘‘no necessary inconsistency between the 
Employer’s recognizing a labor organization as the rep- 
resentative of its employees, including its Indian employees, 
and, at the same time, continuing to grant preference of 
employment to Indians.’’ The Board further observed 
that there was no basis for assuming that the direction of 
an election and the employer’s obligation to bargain with 
the successful union would in any way adversely affect 
the employer’s relationship with the Tribal Council, par- 
ticularly since the Tribal Council had not only voiced 
no objection to collective bargaining between the employer 
and any union but had in fact ‘‘granted specific permission 
to the Petitioner to enter upon the Reservation for the 
purpose of engaging in organizational activities among 
the employees of the Employer’s mine.’’ The Board ac- 
cordingly asserted jurisdiction; found that the appropriate 
unit was one composed of Indian and non-Indian employees ; 
and directed that an election be held among them within 
30 days. 


Since the date of the direction of election, various events 
have occurred which have made it advisable for this Board 
to postpone the holding of the election, which our field 
officers, in accordance with established practice, had pro- 
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posed to conduct on the employer’s premises—in this in- 
stance, on the Reservation. 


On September 11, the Tribal Council passed Resolution 
No. 283 which, in essence, withholds the consent of the tribe 
to the holding of any election on the Reservation and de- 
elares that the tribe will not be bound, on behalf of its 
members, by a majority vote of the employees in the unit 
until the preferential hiring rights of tribal members have 
been assured. As we understand it, the Tribal Council 
insists that the employer agree to the preferential hiring 
privilege either by specific amendment of the leases or by 
oral commitment. As a secondary matter, it also wishes 
to be assured that no agreement will be made between 
the Union and the employer requiring Indian employees 
to become or remain members of the Union as a condition 
of their employment. On October 21, this Board, through 
its Executive Secretary, was advised by Mr. H. Rex Lee, 
Acting Commissioner of the Bureau of Indian Affairs, 
to postpone the election ‘‘until the Business Council has 
completed the arrangements which it believes from its 
point of view will best protect the interests of the tribe 
with respect to Indian preferential employment.’? The 
employer, as far as we have been able to ascertain, has 
thus far not acceded to the Tribal Council’s demand for 
the preferential hiring privilege, either by specific amend- 
ment of the leases or by oral commitment. It has, however, 
asked this Board not to proceed with ‘‘undue haste’’ to 
hold the election. 


As this is a case of first impression, this Board would 
appreciate your advice on whether to proceed with the 
conduct of the election. Because the Tribal Council had 
earlier permitted organizational activity on the Reserva- 
tion, the Board anticipated no difficulty in conducting the 
election or in effectively designating a collective bargaining 
representative. Now that events subsequent to our direc- 
tion of election have raised serious practical and policy 
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problems, this Board feels that it should not proceed to 
resolve them without the benefit of your advice. 


As a matter of law, we believe that the definition of 
the term ‘‘employer’”’ contained in Section 2 (2) of our 
Act applies to business entities, such as Simplot Fertilizer 
Company, which conduct their business as independent 
operators on lands owned by an Indian reservation. The 
Board is also of the opinion that Indians who are employed 
on the Reservation by a business organization such as the 
Simplot Fertilizer Company are ‘‘employees’’ under Sec- 
tion 2 (3) of our Act. Unless, therefore, any statute, 
Court decision, or policy directly applicable to this type 
of Indian Reservation requires a contrary conclusion, this 
Board is of the view that it has jurisdiction to proceed in 
this matter and to designate a collective bargaining unit 
for the Indian as well as non-Indian employees of this 
employer. 


If you agree that legal jurisdiction exists, but nonethe- 
less believe that practical and policy considerations make 
it advisable for us to decline to assert jurisdiction at this 
time as a matter of discretion, or to postpone further action 
in this case, we should appreciate having your views. Nor- 
mally, in a seasonal industry of this character, the Board 
would hold the election before the decline in operations, 
which, we understand, will occur here with the advent 
of winter weather. 


For your information, I am enclosing a copy of the 
Board’s decision and direction of election in the case. 
Should your Department desire any further information, 
we should be glad to furnish it upon request. 


Very sincerely yours, 


Ene. Pav M. Herzoc 
IK/njd Chairman 


ec: Mr. Dillon Meyer 
Mr. Harry A. Sellery 
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Exhibit E 


UNITED STATES 
DEPARTMENT OF THE INTERIOR 
OFFICE OF THE SECRETARY 
WASHINGTON 25, D. C. 


Apr - 2 1953 
My dear Mr. Herzog: 


Reference is made to your letter of November 18, 1952, 
regarding the petition of the International Union of Oper- 
ating Engineers Local 370, AFL, asking to be certified as 
bargaining representative under the National Labor Rela- 
tions Act, as amended, for certain employees of the Sim- 
plot Fertilizer Company. The company, which is engaged 
in phosphate mining operations on the Fort Hall Indian 
Reservation near Gay, Idaho, employs both Indian and 
non-Indian employees, and the union seeks to represent 
both types of employees in a single bargaining unit. You 
ask whether we agree with your view that the Board has 
jurisdiction to designate such a bargaining unit for both 
the Indian and non-Indian employees and whether, if 
we so agree, we believe that policy considerations never- 
theless make it advisable for you to decline to assert juris- 
diction at this time. 


With respect to the first question, it would not in our 
opinion appear to be an improper exercise of the Board’s 
jurisdiction for it to designate such a single collective 
bargaining unit for both Indians and non-Indians employed 
by the Simplot Fertilizer Company merely because the 
company’s activities are on an Indian reservation or be- 
cause some of its employees are Indians. The opinions 
expressed by this Department in the past with respect to 
legislation analogous to the N.L.R.A. support this view. 
In his opinion dated April 22, 1936, the Solicitor of this 
Department concluded that Indians were entitled to the 
benefits of the Social Security Act. He stated therein: 
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“The proposition that general acts of Congress do 
not apply to the Indians is properly limited to situa- 
tions where the statute, if applied, would affect the 
Indians adversely. Lewellyn v. Colonial Trust Co., 
275 U.S. 232; United States v. Crow Dog, 109 U.S. 556; 
Cf. McCandless v. United States, 25 Fed. (2d) 71 
(C.C.A. 3d, 1928). And even this proposition is dis- 
regarded where the intent of Congress can be gleaned 
or where considerations of policy obtrude. The 
Cherokee Tobacco Case, 11 Wall. 616; United States v. 
Whiskey, 93 U.S. 188; 21 Op. Atty. Gen. 466. Cer- 
tainly, therefore, the bare proposition that general 
acts do not apply to the Indians, as construed, is not 
a barrier to the participation by the Indians in benefits 
intended for the entire population.’’ 


This principle was again discussed in an opinion of the 
Solicitor, dated November 28, 1938 (M. 29999), wherein 
he expressed the view that the Federal Wages and Hours 


Act was applicable to certain Indian tribal enterprises. 
He stated: 


“‘There remains the question whether the familiar 
proposition that general acts of Congress do not apply 
to the Indians serves to exempt these lumber mills 
from the Wages and Hours Act. This principle has 
recently been discarded in a number of instances. In 
the case of Superintendent of the Five Civilized Tribes 
v. Commissioner of Internal Revenue, 295 U.S. 418 
(1935), it was held that this principle did not operate 
to prevent Federal taxation of income from an invest- 
ment of Indian funds derived from an allotment. The 
Supreme Court reasoned that the income tax laws 
was intended to include the income of ‘‘every indi- 
vidual’’ and that the income of Indians should not 
be excluded by implication unless the taxation of such 
income would be in conflict with some agreement with 
the Indians or act of Congress governing Indian af- 
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fairs. This reasoning would appear to cover the 
present case since the act of Congress is intended 
to embrace every industry engaged in the production 
of goods for commerce and since the application of 
the act would not to my knowledge be in conflict with 
any agreement with the Indians involved or with any 
previous act of Congress .... 


‘‘In my memorandum of April 22, 1936, holding that 
the benefits of the Social Security Act were available 
to the Indians it was stated that the proposition that 
general acts of Congress do not apply to Indians is 
properly limited to situations where the statue [sic] 
if applied would affect the Indians adversely. The 
protection of this principle has previously been applied 
principally in cases involving the application of taxes 
to the Indians (see Blackbird v. Commissioner, 38 F. 
(2d) 976, C.C.A. 10th (1930) now over-ruled by the 
1935 Supreme Court case, supra) and has less relevance 
to a statute such as the Wages and Hours Act regulat- 
ing conditions of labor rather than imposing taxation. 
In short, therefore, I believe that the principle of 
Indian exemption from general Federal laws cannot 
be relied upon in this instance.’’ 


In view of the above, I do not believe that the Board, 
in ordering a representation election, would be without 
jurisdiction in this case merely because some of the em- 
ployees may be Indians who were members of the Shoshone- 
Bannock Tribe. As the N.L.R.A. confers upon employees 
the benefits of collective bargaining, it does not appear 
that this legislation could properly be construed so as to 
exclude such Indian employees from the scope of its pro- 
tection. Although the Fort Hall Business Council has 
voiced some objections to the proposed procedure, it would 
not appear that it has standing to challenge this assertion 
of jurisdiction, since the Council’s contract with Simplot 
is not affected and the sanctions of the N.L.R.A. do not 
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apply directly to the tribe. Furthermore, there does not 
appear to be any special legislation applicable to these 
Indian employees or this tribe or reservation with which 
there would be any conflict should the Board exercise 
jurisdiction in this case. Finally, the fact tha y- 


“s activities are conducted on the Fort Hall Indian reser- 
e scope of the Board’s jurisdiction in this matter is 
meneds Set ae 


As for your second question whether in the circumstances 
the Board should decline to exercise its jurisdiction, we 
do not believe that merely because Indians, as well as non- 
Indians, are employed in the enterprise involved, there 
should be distinction made between this case and any other 
case handled by the National Labor Relations Board. It 
is our view that Indians should be able to enter into in- 
dustry on a non-discriminatory basis and that having 
entered into industry they should share its burdens and its 
benefits in the same measure as do non-Indians. 


In connection with the labor-management situation on 
the Fort Hall Reservation, we have received the following 
resolution adopted on September 23, 1952, by the Fort 
Hall Business Council: 


‘“Wuenrgas, the Fort Hall Business Council has been 
invited today, September 23, to consider the question 
of Labor Union Organization at the Simplot Mines 
on the Fort Hall Reservation, and 


‘“Waereas, we have now listened to careful explana- 
tions of this question again by our general attorney, 
John S. Boyden, O. W. Turnball of the National Labor 
Relations Board, O. R. Baum of the J. R. Simplot 
Company, Mr. Jack Rockwell and other representa- 
tives of the Union, and 


‘‘Wuergas, the Fort Hall Business Council still 
deems it most advisable to protect the controlled pref- 
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erence to employment, at the mines or elsewhere on 
the reservation, for all members of the Shoshone- 
Bannock Tribes, now therefore 


‘‘Br Ir Resotvep by the Fort Hall Business Council 
of the Shoshone-Bannock Tribes, Inc., in accordance 
with Article VI, Section 1 (L) of our Constitution and 
ByLaws that all mining leases now in force, or others 
which may be prepared for the future, be modified 
promptly to include the following clause, 


‘Shoshone-Bannock Indian labor will be employed 
by the lessee and all independent contractors, under 
lessee, performing labor upon the leased premises, 
at the same wages as other labor and in preference 
to other labor not already in his employ, whenever a 
member of the Shoshone-Bannock Tribes seeks em- 
ployment and is competent; and such Indian employees 
shall not be required to join any wnion or retain mem- 
bership in it as a condition of continuing employment 
with lessee.’ 


‘Bz Ir Furruer Resovven that our General Attorney 
is authorized and encouraged to negotiate with the 
Simplot Company and the Fort Hall Agency officers 
with the purpose of modifying all mining lease con- 
tracts between the Simplot Company and individual 
Indian owners so as to include the same clause.”’ 


Mining leases and amendments thereto of the type re- 
ferred to in the resolution are subject to the approval of 
the Secretary of the Interior and the concurrence of the 
lessee. So far as concerns the preference of Indian labor 
for which provision is made in the resolution, the Solicitor 
of this Department has expressed the opinion that such a 
provision is not necessarily inconsistent with the provisions 
of the National Labor Relations Act, as amended, and 
that Indian employees may be required to join a labor 
union and to maintain their membership therein as a con- 
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dition of continuing employment unless such a requirement 
is prohibited by State law. A copy of this opinion is en- 
closed for your information. It will be appreciated if 
you will review this phase of the matter and give me the 
benefit of your advice as to whether the inclusion in tribal 
mining leases of a clause which conforms with the under- 
scored portion of the tribal resolution would be contrary 
to the provisions of the Labor Management Relations Act 
of 1947. 


Sincerely yours, 


(sgd) Dovcuas McKay 
Secretary of the Interior 


Mr. Paul M. Herzog, Chairman 
National Labor Relations Board 
Washington 25, D. C. 


Enclosure 


Exhibit F 


Excerpts From THE OrriciaL Report oF PRocEEDINGS 
BEFORE THE NATIONAL LABOR RELATIONS BOARD 


Docket No. 20-RC-3851 
In the Matter of 


Terxas-Zinc Mrinerats Corp. 
Place: Salt Lake City, Utah 


Date: July 22, 1959 
[Page 19-20] 


Hearing Officer. Let’s go back on the record: Mr. Brooks, 
will you read your stipulated facts into the record with 
respect to the commerce aspects of the company involved? 

Mr. Brooks [Appearing for Texas-Zinc Minerals Corp.]: 
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Texas-Zine Minerals Corp. is a Delaware corporation with 
its principal place of business at 1129 Colorado Ave., Grand 
Junction, Colo. It was originally incorporated under the 
name of New Shat-Tex, a corporation, on September 30, 
1955, and the name was changed to Texas-Zinc Minerals 
Corporation, spelled out, on April 10, 1956. 

The stock of the corporation is owned 50 percent by 
Texaco Inc., and 50 percent by The New Jersey Zine Co. 
The business of the corporation is uranium mining and 
milling. The operation involved in this proceeding is a 
uranium concentration mill located at Mexican Hat, Utah, 
on the Navajo Reservation. 

The principal product of the mill is uranium concentrate, 
commonly called yellow cake. During the year ending 
December 31, 1958, products valued in excess of $50,000 
were shipped from the mill to points outside the State of 
Utah. Materials used at the mill during the year 1958 
were shipped from points outside the State of Utah in value 
exceeding $50,000. 

Employer proposes to stipulate to those commerce facts. 

Hearing Officer. The employer proposes to stipulate to 
the facts stated by Mr. Brooks. 

Mr. Narick [Appearing for Steelworkers of America]: 
Petitioner will so stipulate. 

Hearing Officer. How about the intervenors? 

Mr. Leas [Appearing for International Union of Oper- 
ating Engineers, AFL-CIO]: We so stipulate. 

Mr. Westfeldt [Appearing for The Navajo Tribe]: With 
respect to The Navajo Tribe as an intervenor we do not join 
in any stipulation between the employer and union or unions 
involved. Our purpose in this proceeding is to appear, 
as stated in the motion to intervene. 


[Page 32-33] 
Hearing Officer. Let’s go on the record for just one other 
matter: is there a prior history of collective bargaining 


involving the employees, the employer’s operations with 
which we are here concerned? 
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Mr. Brooks. There is no prior history of collective bar- 
gaining at this mill; there is the prior history of petitions 
having been filed in the case earlier mentioned and an 
inconclusive election having been held which resulted in 
some hearing before the Tribal Council which I’m sure will 
later develop in the record, as a result of which the peti- 
tioners were withdrawn and the election, run-off election 
was never conducted. 

I contemplated had we proceeded by evidence, to bring 
out that part. I’m sure, Mr. Hearing Officer, that it will 
develop in the testimony of the intervenor tribe here as 
they present their evidence, and if not I can put on Mr. 
Banks and develop that, but if it is agreeable with the 
parties, well, we should just as soon wait and see if that 
develops. 

Hearing Officer. I thought probably the parties could 
stipulate that there had been no history of collective bar- 
gaining; that there had been petitions filed in Case No. 
20-RC-3469 and 20-RC-3540 in the Twentieth Regional 
Office of the National Labor Relations Board, and that 
subsequently petitions were withdrawn in both of those 
cases. 

Mr. Brooks. That is right. 

Hearing Officer. Do the parties stipulate to those facts? 

Mr. Narick. Petitioner will so stipulate. 

Mr. Leas. Intervenors will so stipulate. 

Hearing Officer. Employer so stipulate? 

Mr. Brooks. Yes, that is agreeable to us. 

Hearing Officer. The position of The Navajo Tribe is 
the same? 

Mr. Westfeldt. Remains the same, yes. 


[Page 67-68] 


Mr. Brooks. I shall say for the record that there were 
two amendments to this lease and we can put Mr. Banks 
on the stand later, I think, to testify to the effect of them. 
We don’t have them, if it is desired. The first amendment 
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was dated April 1, 1958, the second amendment was dated 
June 19 1959. Both of those amendments relate only to 
the description of the lands and we can either have a stip- 
ulation on it after an off-the-record discussion or we can 
put on testimony. 


[Page 79-82] 


Q. [By Mr. Narick] In connection with the lease that 
has been referred to, your counsel directed your attention 
to intervenor’s exhibit 6, where it provides that all leases 
must in the future refer to that resolution, and the lessees 
are required to comply with that resolution: 

Do you know whether or not the lease between the res- 
ervation, the tribe, and this company in this case, was 
amended to incorporate this particular part of the lease? 

A. [By Mr. Paul Jones, Chairman of Navajo Indian 
Council] I don’t recall. 

Q. Incorporate this resolution, I should say. 

A. Yes. 


Mr. Westfeldt. I think that would be included in the 


stipulation, it was not. 

Mr. Narick. It was not? 

Mr. Brooks. And the dates speak for themselves. 

Mr. Narick. I take it the resolution provides that ‘‘ All 
leases hereinafter issued shall’’— 

Mr. Brooks. That’s correct, the only amendment had 
to do with the description of the lands, or rights-of-way, 
or something of that sort. 

Q. (By Mr. Narick) Then let me ask this: Mr. Jones, 
in connection with intervenor’s exhibit 6, is it my under- 
standing that only in cases of leases made and issued after 
the passage of this resolution will it be required that the 
lessees comply with the resolution? 

A. That’s correct. 

Q. All leases before that time had nothing whatsoever 
similar to the— 

A. Not that form of lease. 
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Q. In fact in any matter with respect to the labor policy 
of the tribe, is that correct? 

A. That’s correct. 

Q. Picking up some questions from here and other places, 
in connection with the appointees appointed by you as 
chairman of the Tribal Council, are those appointments 
required to be approved by the Commissioner of Indian 
Affairs or somebody in the Department of the Interior, or 
in some way by it? 

A. Not where they operate on the reservation, it doesn’t 
have anything to do with the Federal Government, does 
not have to be approved by the Government. 

Q. Why do you not explain to the Board and to the 
Hearing Officer what is the relationship between the Tribal 
Council and the Department of the Interior in so far as 
their supervision or government or approval required of 
your actions? 

A. The relation might be referred to as the order of the 
Government, Department of Interior, as when they estab- 
lish regulations. They have held our land and our income 
under trust, so that as already stated that appropriation 
of money, buying of new land to be added to the reservation 
for Navajo use will have to be prior approved by the 
Department of the Interior. 

Q. In other words is it correct to say that substantially 
everything you do with respect to the reservation so far 
as land is concerned or in so far as money is concerned is 
subject to the approval of the Department of the Interior? 

A. Land and money. 

Q. Yes, land and money? 

A. Yes. 

Q. With respect to these resolutions here referred to, in- 
tervenor’s exhibits 3, 4, 5 and 6, are those subject or have 
they been subject to approval of the Department of the 
Interior in some way? 

A. I don’t know what they are, you name them. 

Q. I will say they are resolutions referred to in solicita- 
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tion for union activities, labor policy, preparation of voca- 
tional-training program and election procedures? 

A. Only the one that has to do with labor policies, that 
is the tribe’s responsibility. The department has no au- 
thority on that, we left it up to the tribe, that’s the way 
it stands at the present time. 

Mr. McPherson. We have an opinion from the solicitor 
of the Department of the Interior that holds that such 
approval is not necessary for these resolutions. 

Mr. Westfeldt. We have it right here for the information 
of the Board and it is dated June 6, 1959 and is a memo- 
randum to the Commission of Indian Affairs from the 
assistant solicitor, Indian Legal Activities, the subject of 
the memorandum is approval of tribal ordinances and it 
reads as follows, which covers the direct point about which 
counsel is inquiring: 


[Page 90-92] 


Q. [By Mr. Narick] In connection with intervenor’s 
exhibit 6 I direct your attention to the paragraph where 
it says that, ‘‘it is resolved that (1), ‘‘Prohibition against 
solicitation for memberships in or conducting any other 
incident or adjunct of unionization activities n Navajo 
country.’ 

I understand that to be it is the policy of the tribe 
that there may be no solicitation for union membership 
on the reservation, that correct? 

A. [By Mr. Jones] Correct. 

Q. And that has been the policy for how long? 

A. Long as I can remember; the previous administrator 
had the same stand we have at the present time. 

Q. Is there any way a representative of a labor organ- 
ization may receive. permission to solicit employees to 
become members on the reservation? 

A. We have offered that to the representative of the 
union at present here. 

Q. What is the requirement? 
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A. The requirement that any gainful businesses must be 
permitted with a permit, license to do business on the 
reservation. A union operation is a business enterprise 
where money is exchanged. 

Q. Is there a resolution to that effect? 

A. I believe there is one; I don’t remember there is 
one; that there is one on that but that’s the way it was 
written. 

Q. I see? 

A. In reply to one, I don’t know whether there is a 
resolution on that but that way was how it was written 
one time to an organization, as I recall on that. Am I 
correct? 

Mr. McPherson. Do you want me to answer? 

Hearing Officer. Yes. 

Mr. McPherson. An Advisory Committee resolution to 
that effect which preceded this action by the council but 
since this resolution or these three resolutions were adopted 
by the council, the Advisory Committee’s resolution would 
be ineffective. 


[Page 93-96] 


Q. [By Mr. Narick] Do you know whether or not the 
Tribal Council has granted any permits to any labor 
organization to solicit union membership on the reservation? 

. [By Mr. Jones] Not that I know of. 
. Sir? 

. I don’t know of any. 

. Did you receive any requests? 

. They have made requests. 

. From whom did you receive requests? 
. I don’t recall particularly. 

Q. Do you remember receiving a request from the 
Steelworkers? 

A. Might be they are the group and the Advisory Com- 
mittee has received that. 

Q. So far as you know, in view of your policy as evidenced 
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in the exhibits in evidence already, would any permit be 
granted to any labor organization to solicit for membership? 

A. No, sir. 

Q. In fact your policy is quite clear that solicitation in 
behalf of any organization would be prohibited on the 
reservation? 

A. That’s correct. 

Q. If an attempt were made I take it, if an organization 
representative attempted to talk to any employees on the 
reservation with respect to unions, would that representa- 
tive be evicted from the reservation? 

A. No, sir. 

Q. What would happen to him? 

A. I don’t know. 

Q. In the event any Navajo who was subject to the 
tribal rules and regulations talked with any representative 
of a labor organization, would he be subject to any dis- 
ciplinary action? 

A. On the reservation? 

Q. On the reservation? 

A. That is a regulation that has not been closely ad- 
hered to. 

Q. The point of it is that— 

Mr. Westfeldt. If the Hearing Officer please, on this 
particular item counsel is proposing, I think, a series of 
hypothetical cases and I think the position of the tribe is 
quite clear, which is, No. 1, it has certain laws on the 
subject; and No. 2, that the laws speak for themselves; 
and No. 3, when and if a violation of a tribal law should 
oceur, the case would be decided on the facts in accordance 
with established procedures. 

I don’t think he may ask this witness just, ipso facto, 
what’s going to happen in a hypothetical situation. 

Q. [By Mr. Narick] Maybe I may ask it this way, Mr. 
Hearing Officer: In connection with my questions regard- 
ing the employees, any Indians talking with representatives, 
is that covered in intervenor’s exhibit 6, paragraphs 11A 
and 11B, in so far as penalties are concerned? 
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A. That has been approved, yes. 

Q. That’s what you were referring to then, is what 
would be the policy with respect to discipline, if any, 
with regard to Indians talking to representatives? 

A. Yes, sir. 

Q. Then I take it with respect to any non-Indian that 
talked with employees under this policy, under inter- 
venor’s exhibits 6, 11-B, would be excluded from the res- 
ervation, if he violated this policy? 

A. That’s what it says. 

Q. Then I guess the other policy with respect to solicita- 
tion embraced in intervenor’s exhibit 5, at page 2, where 
it provides and is resolved, that ‘‘ Permission and authority 
to solicit for membership on the reservation would be 
denied and refused?’’ 

A. Yes. 


[Page 103-104] 


Q. [By Mr. Brooks] There were some questions about 
the penalties provided for in the resolution establishing 
the tribal labor policy, which is in this record as inter- 
venor Navajo Tribe exhibit 6: 

I notice that the penalties provided can go as far as 
Navajos are concerned, up to a sentence of 30 days at 
work. I believe you testified this has not been rigidly 
enforced, that you haven’t imposed any such penalties? 

A. That’s correct, and referring back to other regula- 
tions prohibiting undesirable persons, we have not rigidly 
enforced that either. 

Q. But so I may understand, even though it hasn’t been 
done, the possibility here would be that if a Navajo worked 
for Texas Zinc Minerals Co. and he violated this exhibit 6, 
which is the resolution we’re talking about, under the 
resolution, which is your law he could be sentenced, as 
I understand? 

A. Yes, and particularly the only way that we could 
undertake to do some investigating and try to enforce 
upon complaint of other members of the tribe. 
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[Page 112] 


Q. [By Mr. Westfeldt] Counsel for petition also asked 
you some questions, Mr. Jones, whether the agreement 
referred to in the tribal labor-policy resolution, inter- 
venor’s exhibit 6, section 12, that in all leases hereafter 
issued they would contain a provision by which the lessee 
agreed to abide by this policy, and I don’t remember the 
question exactly but I think he asked you if you had re- 
quired Texas Zine to make a separate agreement to that 
effect, and either by answer or stipulation it was no. 

Is that the fact? 

A. Yes, sir. 

Q. You don’t have a separate agreement with Texas 
Zine on that? 

A. No. 

Q. However, this resolution of the Tribal Council, exhibit 
6, is the law that the tribe contends applies to the reserva- 
tion at this time, is that right? 


A. That’s right. 

Q. Texas Zinc lease was executed before this resolution? 
A. Yes. 

Q. Is that right? 

A. Yes. 


[Page 119-121] 


Q. [By Mr. Narick] With respect to employer’s exhibit 
1, Mr. Jones, do you know whether or not the Tribal Council 
sent any other letters to this company with respect to 
the matters of solicitation or in a similar vein to the 
matters referred to in employer’s exhibit 1% First let 
us find employer’s exhibit 1. 

Do you understand my question, Mr. Jones? 

A. I didn’t get all of it, state it again. 

Q. The question is if you sent a letter similar to em- 
ployer exhibit 1 to Texas Zine Minerals Corp. with respect 
to matters referred to in that particular exhibit? 

A. This is a letter to Texas Zine, isn’t it? 
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Q. Yes, since that date have any other letters been sent? 

A. I don’t recall. 

Mr. Narick. Can we stipulate whether or not there has 
been? 

Mr. Brooks. I was going to say, I know, I have it here 
somewhere, that Texas Zinc Minerals Co. received from 
Mr. McPherson copies of these resolutions which are in 
the record as 4,5 and 6. May I read this into the record? 

Mr. Narick. I have no objection. 

Mr. Brooks. It is short, to avoid having it received in 
the record? 

Hearing Officer. Yes, it may be. 

Mr. Brooks. It’s from Joseph F. McPherson to the em- 
ployer in this proceeding, attention Mr. Banks: 


“‘Dear Mr. Banks: In order that you may be correctly 
informed of the position of The Navajo Tribal Council, 
there has been forwarded to you under separate cover 
copies of three resolutions passed at the extraordinary 


session of the Navajo Tribal Council, commencing on Au- 

gust 25. All three resolutions were passed without any 

dissenting votes and we think are self-explanatory. 
“Your assistance and advice to the Advisory Committee 

in the formulation of this policy is deeply appreciated. 
“Very truly yours.’’ 


Mr. Narick. Can we stipulate that the resolutions re- 
ferred to are 4, 5 and 6? 

Mr. Brooks. So stipulated. 

Mr. Narick. Intervenor’s exhibits 4, 5 and 6? 

Mr. Brooks. So stipulated. 

Mr. Narick. That is, that the resolutions referred to in 
the letter just read by Mr. Brooks are the resolutions in 
evidence as INT 4, 5 and 6. 

Hearing Officer. What is the date of that letter? 

Mr. Brooks. The date of the letter is 5 September 1958. 

Mr. McPherson. So stipulated. 
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[Page 159-160] 


Q. [By Mr. Carbray, Appearing for Steelworkers of 
America] Do they have any laws of their own governing 
unemployment compensation on the reservation? 

A. [By Mr. Gorman, member of Navajo Tribal Council] 
No, sir. 

Q. Does or do the state unemployment acts and industrial 
compensation acts apply on the reservation? 

A. Yes, sir. 

Q. Does the Federal Social Security law apply on the 
reservation and to the Navajos? 

A. Yes, sir. 

Q. Has the Tribal Council at any time protested against 
and sought exemption from the Federal Social Security 
law? 

A. No, sir. 

Q. Does the Federal tax law, income-tax law apply on 
the reservation, to the Navajo? 

A. Yes, sir. 

Q. Has the Tribal Council at any time sought exemp- 
tions from the provisions of that law? 

A. No, sir. 

Q. Do you know of any instance, Mr. Gorman, where 
the Tribal Council has sought exemption from any Federal 
law that is now applicable to the Navajo Reservation? 

A. I don’t get your question, sir. 

Q. Let me rephrase it: do you know of any instance 
where you have requested the Federal Government to 
exempt the Navajos from any federal law that is now 
applicable to the Navajo? 

A. I don’t believe so. 


[Page 178-179] 


Q. [By Mr. Brooks] Mr. Banks, we have stipulated there 
is a value of uranium concentrate in excess of $50,000 
sold in the year 1958 and shipped from Mexican Hat to 
outside the State of Utah: it has been suggested by the 
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Hearing Officer that perhaps the record should reveal a 
greater value than $50,000 if it is in fact more than that: 
will you state for the record as best you feel you are 
permitted to do under AEC restrictions an approximation 
of the value of the annual, current output of the mill of 
yellow cake? 

A. [By Mr. Banks, President, Texas-Zinc Minerals 
Corp.] Some of the information which would permit me 
to be completely accurate in this respect is confidential 
information, so I should like to answer it by saying that 
substantially in excess of 5 millions of dollars. 

Mr. Westfeldt. How much? 

The Witness. Substantially in excess of 5 millions of 
dollars. 

Mr. Westfeldt. Is that an annual figure? 

The Witness. Yes. 


[Page 179-180] 


Q. [By Mr. Brooks] There is in the record as employ- 
er’s exhibit 1 a letter you received from Mr. Jones after 
the last election, which has been referred to in this record, 
and there is also in the record a letter you received from 
Joseph McPherson, that latter letter having been read 
into the record by stipulation, and having told you about 
the passage of these laws, tribal ordinances that are in 
the record as Navajo Tribe exhibits 4, 5 and 6: 

Have you had any discussion or received any suggestions, 
advice or directions from any official of the Navajo Tribe, 
either at this hearing, after the hearing or a time subse- 
quent with respect to what is expected of you? 

A. [By Mr. Banks] Yes, at the hearing I was told we 
were expected to abide by the laws as passed by the Navajo 
Tribe, and that if we did not, it could be grounds for 
termination of our leases. 

Q. Who told you that? 

A. Mr. Jones. 

Q. That was at the hearing? 
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A. Yes. 

Q. Have you had any subsequent conversations with any- 
one, do you recall, of a similar vein orally? 

A. Yes. 

Q. With whom? 

A. I think I’ve talked with Mr. McPherson and probably 
Mr. McCabe, the executive assistant on some of my visits 
to the reservation. They have asked to be informed of 
our activities, such as organization activities, with a view 
toward getting Texas Zine Minerals to cooperate with the 
solicitation. 

Q. Have you taken any action to inform the Tribal 
Council headquarters of any such activities pursuant to 
those requests? 

A. Yes, as soon as we learned on this last occasion that 
there was some solicitation going on the reservation, be- 
cause of the difficulties we had in 1958 we simply informed 
Mr. Jones there was solicitation taking place on the reserva- 
tion in the vicinity of our mill. 


[Page 186] 


Q. [By Mr. Carbray] I shall ask you if your company 
complies with the Federal Wage and Hour law? 

A. [By Mr. Banks] And I shall restate my answer, 
which should be to that question and the answer is yes. 


[Page 62-63] 


Q. [By Mr. Westfeldt] At this time, Mr. Chairman, 
I should like you to testify if you can to what the Tribal 
Council either does or has done with respect to Navajo 
workmen on the reservation? Has the Tribal Council 
taken any action for Navajo workmen, the laborers? 

A. [By Mr. Jones] That is correct. 

Q. Can you give us an example? 

A. When the Navajo finds himself in some difficulty 
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where he is employed [he] appeals to the Tribal Council 
for help to straight out the matter, whatever it might be. 

Q. Does the Tribal Council or a council or a councilman 
act on his behalf? 

A. It’s referred to the Advisory Committee; it all de- 
pends on what it might be and the Tribal Council has 
committees act on it. 

Q. Do the committees or the council deal with employers 
or others of these workmen? 

A. Quite often. 

Q. Has the Tribal Council taken any action with re- 
spect to preference for Navajos working on jobs on the 
reservation? 

A. Every project that starts on the reservation where 
we lease land to various activities involving the reservation, 
we are leasing our land, that is always in there. 

Q. What’s always in there? 

A. The preference to employ Navajos on that par- 
ticular job, where he is qualified. 

Q. You mean the leases require that the company that 
leases the property to employ some Navajos, is that right? 

A. Yes, sir. 

Q. How long has that policy been in effect? 

A. As long as I can remember, as far as I have been 
in the office. 

Q. Has the Tribal Council or other departments of the 
tribal government taken any action with respect to assur- 
ing adequate wages to Navajo workmen? 

A. Yes, sir. 

Q. What has the tribal government done in that respect? 

A. We have appealed to the various groups coming on 
the reservation that the employer consider the wages paid 
in the area. That has come about by lengthy deliberation 
by the Advisory Committee, they understanding that cer- 
tain areas, certain part of the country, minimum wage is 
such, and that that will be included in that. 

Q. Do you require that of these employers? 

A. Yes, sir. 
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Q. In some cases do you include such agreements in 
their leases or contracts? 
A. That’s correct. 


[Page 143-144] 


Q. [By Mr. Westfeldt] With respect to the preference 
give to Navajo workmen under these contracts, can you 
give us any example of what the tribe has done to enforce 
or implement the Navajo preference agreements? 

A. [By Mr. Gorman] Examples of it, you say? 

Q. Yes? 

A. Usually when we have talked to some of these com- 
panies to pay a certain amount of wages to Navajo work- 
men, if they don’t live up to that, what we have heard 
them to pay, we usually hear complaints about that, the 
complaint is usually made to the tribal representative. 
What I mean by tribal representative, they are delegates 
to the Tribal Council and members of the Tribal Council. 

Q. Who would make the complaint? 

A. The Navajo employees that are working for these 
people that are on the reservation? 

Q. They go to the councilmen? 

A. They go to the councilmen and make their complaints 
known in that something has gone wrong in connection 
with their employment— 

Q. You mentioned pay and does this also apply to 
Navajo preference? 

A. Yes. 

Q. In other words, if they had any complaint about em- 
ployment conditions they will go to the council, is that 
right? 

A. That’s right. 


[Page 152] 


Q. [By Mr. Carbray] Mr. Gorman, if the tribe receives 
a complaint from one of the company’s employees, operat- 
ing on the reservation who was not a Navajo, would they 
handle that complaint for that individual? 


A. No. 

Q. You would not? 

A. No. 

Q. Then you are confining the handling of complaints 
strictly to members of the Navajo Tribe? 

A. Yes. 


Exhibit G 
Memorandum on Approval of Tribal Ordinances 


UNITED STATES DEPARTMENT OF THE INTERIOR 
OFFICE OF THE SOLICITOR 
WASHINGTON 25, D. c. 


Sol... Indians 
June 8, 1959 
Memorandum 
To: Commissioner of Indian Affairs 
From: Assistant Solicitor, Indian Legal Activities 
Subject: Approval of Tribal Ordinances 


With respect to the Navajo Tribal resolutions recently 
enacted involving tribal labor policy, I am aware of nothing 
in the law or regulations concerning Indian Affairs which 
requires you to approve or disapprove such resolutions. 


It has been emphasized that ‘‘Indians are not wards of 
the Executive officers, but wards of the United States.’’ 
(Ex Parte Bi-A-Lil-Le, 100 Pac 450 (1900); see Fed. In- 
dian Law, 1953, p. 563). Congress has not required the 
Secretary to approve tribal ordinances, nor has the Presi- 
dent or the Secretary, under authority delegated by Sec- 
tion 2 of 25 U.S.C., seen fit to issue regulations referring 
to Secretarial consideration or approval of tribal ordi- 
nances. Many tribal constitutions adopted pursuant to 
Section 16 of the Indian Reorganization Act (25 U.S.C. 476, 
48 Stat. 987), contain provisions implying Secretarial con- 
sideration of tribal ordinances, at least, in special cases, 
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These provisions were inserted by the Tribe with the con- 
sent of the Secretary. This is within his authority, but 
it is not a Congressional mandate. The Navajos have no 
such written constitution. 


The Secretary has a responsibility to encourage and as- 
sist Indian tribes under federal guardianship to carry out 
their tribal governmental functions and to conduct their 
tribal business in a legal and efficient manner. This task 
is obviously limited, however, by personnel and funds, as 
well as by the Congressional policy to encourage the In- 
dians to assume continuously increasing responsibility and 
to develop self-reliance. 


In addition, certain resolutions may concern tribal action 
which by statute require Secretarial approval, such as 
encumbrances of tribal property. Here the Secretary must 
act because the statute requires approval of the specific 
act. The resolutions attached are not of this nature. 


/s/ Franxurn C. SaLissury 
Assistant Solicitor 
Indian Legal Activities 
Attachments 


[Filed: April 7, 1960] 
Consent to Date of Hearing of Motion to Dismiss 


The plaintiffs in the above-entitled case consent to hav- 
ing the attached motion come on for hearing at 9:45 a.m., 
April 8, 1960, or as soon thereafter as counsel may be 
heard, at the same time as and in connection with plain- 
tiffs’ motion for a preliminary injunction in this case. The 
National Labor Relations Board, its chairman and members, 
consent in consideration of the foregoing, to the filing by 
plaintiffs, following hearing on the attached motion, of a 
supplemental memorandum or points and authorities in 
answer thereto, and further exhibits or evidence for the 
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consideration of the Court, providing that by this consent 
the Board does not waive the right to contest the material- 
ity of any such exhibits or evidence. 


For Plaintiffs For the Board 
/s/ Joseru F. McPHerson /8/ Marcet Matiet-Prevost 


[Filed: April 7, 1960] 


Motion for Summary Judgment by the 
United Steelworkers of America 


Defendant moves this court to enter, pursuant to Rule 
56 of the Federal Rules of Civil Procedure, a summary 
judgment in the defendants’ favor dismissing the action on 
the ground that there is no genuine issue as to any material 
fact and that the defendants are entitled to judgment as a 
matter of law, as more fully appears in the Memorandum 
of Points and Authorities attached hereto. 


In support of this motion the United Steelworkers of 
America submits herewith the affidavit of Arthur Mullett, 
the affidavit of Emil E. Narick, and the portions of the 
record in this case before the National Labor Relations 
Board which are attached to the affidavit of Emil E. Narick. 


Gotpperc, Fevter anp BrepHOFF 


1001 Connecticut Avenue, N.W. 
Washington, D. C. 


Emu E. Narick 
1500 Commonwealth Bldg. 
Pittsburgh, Pa. 
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[Filed: April 7, 1960] 
Affidavit of Arthur Mullett 
Arthur Mullett, being duly sworn, deposes and says: 


1. My name is Arthur Mullett. I am a Staff Representa- 
tive of the United Steelworkers of Amrica, AFL-CIO. I 
work out of the Headquarters of District 38, Sub-District 5, 
United Steelworkers of America, which is located at Salt 
Lake City, Utah. My duties include assisting and advising 
Local Unions of the United Steelworkers of America in 
this part of the country in their organizing, collective bar- 
gaining, and other activities. In the course of my duties 
over the past 10 years, I have become closely acquainted 
with union activities in and around the Navajo Indian Res- 
ervation, and I have assisted in the organizing campaign 
which is now being conducted among the employees of 
Texas-Zine Minerals Corporation. I am informed that the 
Navajo Indian Tribe has represented to the Court that the 
Navajo Indians are ‘‘not ready for unionization.’’ In fact, 
I know from my personal experience that a great many 
Navajo Indians who are or have been employed both on and 
off the Reservation are not only familiar with unions, but 
have been members of unions, and have willingly received 
the benefits of unionization. 


9. A substantial number of Navajo Indians employed at 
the Texas Zine Minerals Corporation have become mem- 
bers of the United Steelworkers of America, and have been 
actively engaged in persuading their fellow workers to 
join and support the United Steelworkers of America, 
despite the present tribal policy of hostility to unions. 
Others have expressed a willingness to support the United 
Steelworkers, but are fearful of doing so openly in the 
face of the current tribal policy. 


3. A number of Navajos have expressed to me their 
feeling that the tribal authorities are unwilling or unable 
to protect the interests of the employees of Texas Zine. 
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These employees have told me that on several occasions 
Navajo employees have been denied promotions to vacant 
jobs for which they were qualified and to which, under 
a union seniority agreement, they would be entitled. These 
employees have told me that although they reported their 
grievances to the tribal authorities, the tribal authorities 
were unwilling or unable to take any action. 


4. I know as a matter of my own knowledge that the 
Texas-Zine mill, as well as the other uranium mills on the 
Reservation located at Ship Rock, New Mexico, and Tuba 
City, Arizona, were constructed by building contractors 
whose employees were represented by building trades 
unions, and that Navajo Indians who were employed on 
those projects became union members and received union 
wages and other benefits. Navajo Indians have also joined 
the unions representing employees on a highway construc- 
tion project adjacent to the Texas-Zine mill. 


5. A large number of Navajo Indians are employed on 
the Glenn Canyon Dam project, which is located on land 
which formerly belonged to the Navajo Reservation. This 
construction project is also being built by contractors whose 
employees are represented by building trades unions, and 
the Navajo employees, like the other employees, are union 
members and receive union benefits. 


6. Prior to January 1, 1960, there was in operation at 
Monticello, Utah, a Uranium Mill which had been built by 
the Atomic Energy Commission and leased to a private 
operator. This mill has now been shut down, mainly be- 
cause of the presence of new mills on the Navajo Reserva- 
tion. When the Monticello mill was in operation, its em- 
ployees, many of whom were Navajo Indians, were repre- 
sented in collective bargaining by the United Steelworkers 
of America. I helped to organize this group of employees, 
and it was part of my duties as Staff Representative to 
assist them in the conduct of their union affairs. Many 
of the Navajo Indians who were employed at that plant 


started out as unskilled laborers, and were able, under 
the United Steelworkers’ collective bargaining agreement, 
to learn new skills and to advance, according to their abil- 
ity and seniority, to skilled jobs as maintenance men and 
mill operators. 


7. It is my firm opinion, based on my experience in work- 
ing with Navajos in this part of the country, that they 
are fully capable of deciding for themselves whether to 
join a union, and that many of those who are employees 
of Texas-Zine greatly desire the benefits of union organiza- 
tion. A number of these Indians served in the armed 
forces, and some have even had college training under the 
G.I. Bill. All of the employees at the Texas-Zine plant 
must know English, as that is the only language used on 
the job. These Navajos are industrial workers, with 
aspirations, needs, and problems similar to industrial 
workers anywhere. It is my opinion that a large majority 
would vote to be represented in collective bargaining by 
the United Steelworkers of America if they were given an 
opportunity to do so. 


Stare or Uta 
County or Sarr Lake 


Subscribed and sworn to before me this .... 
April, 1960. 


Notary Public 
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[Filed: April 7, 1960] 
Affidavit of Emil E. Narick 


ComMMONWEALTH OF PENNSYLVANIA eae 
County or ALLEGHENY : 


I, Emil E. Narick, being duly sworn, deposes and says: 


I am an attorney admitted to the practice of law in the 
Supreme Court of the United States of America, in the 
United States District Court, Northern District of West 
Virginia, and the Supreme Court of Appeals of West 
Virginia. 

I was an attorney for and in behalf of the United Steel- 
workers of America, AFL-CIO, in the matter of Texas-Zinc 
Minerals Corporation, Employer, and the United Steel- 
workers of America, AFL-CIO, Petitioner, In Case No. 
20-RC-3851 before the National Labor Relations Board. 
The Navajo Indian Tribe, inter alia, was an Intervenor in 
this proceeding. I have been advised that the National 
Labor Relations Board, one of the Defendants in the above 
Civil Action, will not submit in evidence, in the said Civil 
Action, the transcript and certain exhibits in the said rep- 
resentation case—Case No. 20-RC-3851. At the hearing 
in the said representation case, which was held in Salt 
Lake City, Utah on July 22 and 23, 1959, an official re- 
porter was designated to make and did make an official 
transcript of the hearing. A copy of this transcript was 
furnished to me and other parties of record. I have read 
the said transcript, attached hereto as Appendix A, which 
is a true and correct transcript of the hearing in the said 
representation case before the National Labor Relations 
Board. Further, that the ‘‘Recommendations of the Ad- 
visory Committee to the Navajo Tribal Council for Con- 
sideration in the Establishment of the Navajo Tribal Policy 
Respecting Labor Relations on the Navajo Reservation’’, 
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which is atached hereto as Appendix B, was the Navajo 
Tribe’s Exhibit Number 7 in the said representation case. 


Emi BE. Narick 
Emil E. Narick 


Svsscripep anp Sworn To Berore Mz this 5th day of 
April, 1960. 


s/ Epwarp G. Nassar 
Notary Public 


Epwarp G. Nassar, Notary Public 
Pittsburgh, Allegheny County 
My Commission Expires March 17, 1963 


[Filed: April 7, 1960] 


Recommendations of the Advisory Committee to the Navajo 
Tribal Council] for Consideration in the Establishment of 
the Navajo Tribal Policy Respecting Labor Relations on 
the Navajo Reservation 

In April of this year the Tribe was confronted with the 
results of competitive solicitation for memberships in com- 
peting unions of the employees, including Navajos, of in- 
dustries located on the Reservation. 


Some of the methods used by the agents of the unions in 
aid of their solicitation of memberships were displeasing 
to members of the Advisory Committee and upon an inves- 
tigation made thereof by representatives of the Committee 
were found to be contrary to the best interests of the 
Navajo Tribe; contrary to the purpose and desire of the 
Navajo Tribal Council and of this Committee to develop 
the resources of the Reservation, to bring industries here 
and to provide the maximum of peaceful and satisfactorily 
graded employment for the Navajo people. 


Through the intercession of the Tribal Legal Department 
the then pending petitions for certification, filed before the 
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National Labor Relations Board, were withdrawn and dis- 
missed. 


Thereupon the Advisory Committee undertook to de- 
velop the facts bearing upon the advantages and disad- 
vantages of unionization and to relate those facts directly 
to the Navajo people and to the industries now operating 
on the Reservation, as well as those now in contemplation. 


To that end the Advisory Committee has devoted several 
days to the taking of oral testimony, to the receipt and con- 
sideration of a very large volume of printed material bear- 
ing upon the labor issue and listening to statements of ac- 
credited representatives of the unions, of the employers 
engaged in industrial or other operations on the Reserva- 
tion and to a legal analysis of the Tribe’s position on all 
aspects of the matter. 


The basic position assumed by the representatives of 
organized labor and which they undertook to establish by 
the evidence adduced was that they were willing to co- 
operate with the Navajo Tribe ‘‘in any way for our mutual 
benefit consistent with the rights of all of the parties 
under the applicable laws’’. To: 


(1) Raise the standard of living of the Navajo working- 
man. 


Eliminate discrimination against the Navajos as to 
wages and working conditions prevailing on con- 
struction and industrial projects on and off the Res- 
ervation. 


Prevent cutthroat low wage competition between 
Navajo and non-Navajo workingmen. 


Make the individual Navajo increasingly independent 
and self-reliant through good jobs at good wages 
protected by union agreements. 


(5) Provide the means for the education of the Navajo 
in the trades, professions, and business. 
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(6) Make homes, public schools, modern conveniences 
available to the Navajos and their families. 


(7) Provide community service counselling looking to- 
ward greater integration and adaptation of the 
Navajo to modern living. 


(8) Make skilled craftsmen of the Navajos by providing 
apprenticeship and on-the-job training. 


Permit Navajos and non-Navajos to work side by 
side on the job, so that each will learn from the 
other and develop mutual understanding and respect. 


(10) Encourage joint action between the Navajo Tribe and 
organized labor on state and federal levels for com- 
mon legislative goals. 


(11) Make all the resources of the AFL-CIO available to 
the Navajo Tribe for whatever common purpose 
each may seek. 


(12) Promote a wider understanding among non-Navajos 
of the problems, achievements, and goals of the 
Navajo Tribe. 


A separate presentation of position was made by the 
United Steelworkers in and by which they sought to 
establish : 


(a) Every worker needs a union. 


(b) United Steelworkers is organizationally suited to 
the industrial developments on and near the Reser- 
vation. 


(ec) To properly serve the Indian worker the union must 
have national strength and prestige. 


(d) Decision-making powers in United Steelworkers are 
in the local bodies. 


(e) United Steelworkers is service-oriented. 
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(f) United Steelworkers is a union of sound finances 
and high integrity. 


(g) The Steelworkers Union has historically sided with 
with the Indian cause. 


(h) The United Steelworkers and the Indian are on 
common ground. 


Viewed in its most favorable light the evidence adduced 
relating to union activities which have touched the Navajo 
workingman tends to show that the scale of pay of the 
Navajo workers has been generally stabilized and in some 
instances the base pay for the job classifications for which 
he is eligible has been raised. Only to that extent was there 
any showing of any activity on the part of any union organ- 
ization designed to eliminate discrimination against the 
Navajo either as to wages or working conditions. Since 
the overwhelming majority of Navajo workers, both within 
and without the unions, are classified as common laborers, 
the union activity cannot be said to have accomplished any 
other purpose than to raise the minimum base pay of the 
lowest classification of the workingman. This trend has 
been uniform throughout the United States for some twenty 
years and the union, though entitled to substantial credit 
for their assistance in that respect, were by no means the 
only efficient and effective agency supporting the working- 
man in his claim for a higher minimum wage. 


The evidence also tended to show that the United Steel- 
workers of America is, organizationally, more nearly suited 
to the needs of the Navajo worker than is any other union 
whose constitution and organizational structure were sub- 
mitted for review. 


From the evidence adduced and from other sources 
available to the Committee, all the unions who participated 
in the hearings are considered to be financially stable, 
though much criticism of a substantial character could be 
made of the manner in which their treasury funds are used. 
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In all of the constitution and organizational papers which 
have been examined provision is made for apprenticeship 
and on-the-job training, but no appreciable effort was made 
to show how, in what manner, or to what extent these 
laudatory declarations of purpose would be made avail- 
able to or of benefit to the Navajo. 


The Committee is fully aware of the fact that if all or 
or even a substantial portion of the inspiring declarations 
of purpose were accomplished, it would necessarily result 
in raising the standard of living of the Navajo workmen, 
eliminate discrimination and generally produce the ideal- 
istic results comprehended within these statements. 


Every reasonable effort was made by the Committee to 
persuade the union spokesmen to deal specifically with the 
problems of the Navajo workmen. Their spokesmen were 
not cross-examined by the Tribal Counsel, but at the direc- 
tion of the Chairman they were asked to make specific 
answers to the following questions, among others: 


(1) Inform the Committee how jurisdictional disputes 
could or would be settled between unions requesting 
a permit upon any basis short of a strike? 


Can the Tribe be given written assurance from 
every applicant for a permit that no industry on 
this Reservation would ever be struck because of a 
dispute over jurisdiction? 


How unions using hiring halls would function on 
the Reservation? 


(4) How those unions not using hiring halls would fune- 
tion on the Reservation? 


(5) Where hiring halls were used—where would they 
be located and how would they be policed? 


(6) Furnish the Committee with the constitutional and 
by-law requirements of each union concerning rein- 
statement of lapsed memberships? 
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(7) What type of contract would each of the unions 
applying for a permit request or insist upon for 
acceptance by the employer with whom they were 
negotiating? 


(a) Would they be open shop contracts? 
(b) Be union shop contracts? 
(ec) Be closed shop contracts? 


(d) Inform the Committee of various kinds of con- 
tracts each union applying for a permit pres- 
ently operates under. 


Furnish the Committee with a list of the unions 
under the affiliation CIO-AFL which have conflicting 
jurisdictions so that the Tribe could be informed of 
the extent thereof. 


How each union proposes to: 


(a) Provide the means for the education of the 
Navajo in the trades, profession, and business? 


(b) Make homes, public schools, modern conven- 
iences available to the Navajos and their fam- 
ilies? 

(c) Provide the community services specified in their 
basic statement? 


Furnish the Committee with a recital of the circum- 
stances under which the voting power of any of the 
local unions applying for a permit can be suspended 
by the national officers of that union or abolished 
in the manner as was set forth in the June issue of 
“Readers Digest.’’ 


These methods of circumventing local and democratic 
control of the unions business and other activities was 
shown to have been accomplished in the following manner: 
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(a) By delaying the receipt of the checkoff dues until 
after the elections. 


(b) Establishment of the so-called ‘‘caste’’ system— 
developed incidently in the Operating Engineers 
Union, one of the those most instrumental in 
bringing this issue before you, one of the unions 
which was involved in the petitions for certifica- 
tion before the National Labor Relations Board. 


The so-called ‘‘Trustee’’ and ‘‘Receivership 
methods’’ (under the Operating Engineers con- 
stitution the President may ‘‘suspend or remove 
members, officers, and charters whenever in his 
opinion the best interest of the organization re- 
quire it.’’) 


Are there any unions among those applying for per- 
mits that can meet the asserted advantages of an 
industrial union as set forth in the statement made 
on behalf of United Steelworkers of America? 


Do any of the solicitors for any of the unions in- 
volved advise prospective members against member- 
ship in competing unions? 


Of the some 147 affiliated unions now under the 
CIO-AFL affiliation, who would have to speak for 
them or to sign the agreement with the Tribe be- 
fore every labor organization is bound by such agree- 
ment and the Tribe might therefore know that the 
agreement affected all unions? 


Notwithstanding these questions were addressed to the 
spokesmen for the unions dyring the course of the hear- 
ings conducted by your committee and further that direct 
personal inquiry was made of the attorney for the unions— 
no answers of any kind, character, or description were 
or have been supplied to your Committee. 


It follows therefore that with the exceptions referred to 
above the evidence adduced before the Committee is not 
capable of sustaining any or either of the remaining 
allegedly basic advantages in unionization for the Navajo 
workmen, 


Following the presentation on behalf of the labor unions, 
the Advisory Committee heard at some length industrial 
representatives of several of the large companies presently 
conducting industrial and other business activities on the 
Reservation and who employ both Navajo and non-Indian 
labor. 


While the Committee is by no manner of means satisfied 
that they employ all of the Navajo labor which might bene- 
ficially be used or that the Navajos who are employed have 
been upgraded to the extent or as rapidly as is desired— 
the proof was overwhelming and the Committee is entirely 
satisfied that very real progress has been made in provid- 
ing substantial Navajo employment and on-the-job training 


and in the resulting advancement and upgrading of Navajo 
workmen. 


The evidence offered by the employers is convincing that 
the scale of pay for Navajos and non-Navajos on like jobs 
is uniform and that in that respect, at least, there is no 
discrimination. The wages paid by the employers now op- 
erating on the Reservation compare very favorably with 
the wages paid by companies operating under union con- 
tracts, off the Reservation, engaged in similar work. The 
evidence shows that the wages paid by the Reservation em- 
ployers are ‘‘higher than most and lower than a few’’. The 
wages paid are gencrally above the average of the industry 
in which the Reservation operators are engaged. So also 
the working conditions, including those relating to the 
health or safety of the employee, are generally satisfac- 
tory and are equal to those required in like industries where 
the companies are operating under contracts with unions 
including some of those appearing before the Committee. 
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The Committee is pleased to report to the Council that 
the on-the-job training program now being carried on by 
most of the industrial and other businesses operating on 
the Reservation is steadily improving. For example, one 
of the employers on the Reservation presently has 46 
Navajos, working off the reservation and re -iving on-the- 
job training. This company has actually tra. od and sent 
into outside competitive industry more than 500 Navajo 
workers. Most of the other companies operating on the 
Reservation have made substantial progress in on-the-job 
training program and it is hoped that a more intensive 
effort will be made on behalf of the Council and of the em- 
ployers to bring about an equivalent result to that just 
enumerated. 


With minor exceptions, and those are in highly competi- 
tive businesses, the fringe benefits and general welfare pro- 
visions made for the Navajo worker are satisfactory. Cer- 
tainly there is no discrimination as between the Navajo and 
non-Navajo workers in the companies investigated. 


Almost without exception each of the employers interro- 
gated pledged continuing loyalty and unswerving support 
of the Tribe’s Navajo preference requirements, the Coun- 
cil’s program for training and upgrading of Navajo labor 
and ask for continuation of the program presently in op- 
eration. All indicated that these accomplishments were 
the result of the fact that the companies could deal directly 
with the Navajo Tribal Council and with this Com- 
mittee, and it was made abundantly clear that if the Tribal 
Council should put a labor union between these employers 
and the Tribal Council, no matter which union it might be, 
then this cooperative program would of necessity have to 
end. This follows as of course because if a labor union 
should be granted a permit, secure the support of a 
majority of the workers of a given plant and be designated 
as a bargaining agent, they would by contract with that 
employer establish the scale of pay, the working conditions, 
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and all of the other incidents of employment. The con- 
duct of the employer would be regulated by the agreement 
with the union. However desirable it might thereafter be 
for the Council to intercede, it could not effectively do so 
and the welfare and destiny of the Navajo worker would 
rest entirely with the labor union. 


The Committee heard considerable testimony tending to 
show the existence, even at the present time, of corruption 
in office, mismanagement of funds, and other instances of 
wrongdoing on the part of the officers of some of the union 
organizations. Since it is not our purpose to sit in judg- 
ment on matters of this kind, it is sufficient for our pur- 
pose to consider them as repulsive incidents of misconduct 
on the part of individuals, rather than of institutions, and 
in making our recommendation we do not condemn the 
trade union movement as a whole because of them. It is, 
however, to be lamented that none of the unions involved 
were able to point out to the Committee any substantial 
efforts to make recurrence of these offenses unlikely in 
the future or to make secure to the workmen the honest 
application of the union funds which his labors helped 
to create. 


There was, however, one area of mismanagement and 
misconduct concerning union affairs for which the unions 
cannot escape reponsibility and which has had some in- 
fluence upon the recommendation this Committee makes. 
The Committee heard convincing evidence tending to show 
that in a great many unions, including some of the unions 
appearing before the Committee, that a majority of the 
dues paying members were not allowed or permitted to 
vote on union matters. Thus the democratic control, that 
is to say, control by the membership of a large number 
of the unions which the Navajos have been and will be 
asked to join if unionization is permitted, does not exist 
and such unions are in no sense democratic. They are 
not responsive to the will of the members, but on the con- 
trary are operated in a dictatorial manner shocking to the 
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conscience of anyone steeped in the American traditions 
of democracy. 


Among the several methods used to subvert the will of 
the majority of the union members are: 


(1) Delay the receipt of the checkoff dues (held by the 
employer and transmitted to the union) until after 
the elections so that they may thereby disqualify the 
antis, denying them both the right to run for office 
and to vote in the elections. 


Establishment of the so-called ‘‘caste’’ system. Un- 
der this system the union has a series of several 
union member ‘‘castes’’ and only one of them, the 
minority, of course, is permitted to vote. The union 
which developed this system, one of those which 
appeared before the Committee, has approximately 
283,000 members, all paying dues, of which only 46% 
are permitted to vote. 


The so-called ‘‘Trustee’’ and ‘‘ receivership method’’. 
The most flagrant use of this system is in vogue in 
the Teamsters Union, a union in which a large 
number of the Navajos could and probably would 
qualify if unionization is permitted. It is the union 
controlled by one Jimmy Hoffa. There are approxi- 
mately 900 locals in this union, of which 107 are 
under trusteeship. Since Hoffa appointed and con- 
trols the trustees, he in turn controls the local unions. 
A union under trusteeship may not vote. Actually 
Mr. Hoffa was himself the trustee in 17 of these 
locals. His close supporters and lieutenants were 
trustees of 11 additional locals. 


The so-called ‘‘sweetheart’’ contracts. These are 
soft contracts negotiated by the unscrupulous officers 
(trustees or receivers) of unions—the control of 
which has been taken over by the high officers as 
indicated above. These contracts are generally much 
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more favorable to the employer than would be nego- 
tiated by officers of the local unions dealing in good 
faith or negotiating committees elected to represent 
them. 


For approximately 90 years the Navajos have been 
wards of the government of the United States. While the 
government is entitled to much of the credit for the limited 
advances and improvements made by the Tribe, it is also 
directly and primarily responsible for the unfortunate and 
unhappy position in which the members of the Tribe find 
themselves today. The Advisory Committee is therefore 
confronted with the very real and inescapable fact that 
with minor exceptions, so few in number as to be dis- 
regarded in this determination, the individual members 
of the Navajo Tribe are illiterate and poorly educated. 
Few, if any, of them speak and understand English with 
facility. Industrial development and the relationship of 
the employees thereof to that development is entirely new 
to the members of the Tribe. 


In the main, the Navajo Indian does not share the 
American and European cultural traditions. This results 
in many unique problems upon the Navajo Reservation. 
Furthermore, the bitter historical experience which the 
tribe has undergone has resulted in a continuing distrust 
of and a fear of non-Indians in general. 


By tradition the Navajo Indians have a very high regard 
for and an attitude of reverential deference toward their 
Tribal Council, to whom they look for guidance and direc- 
tion in these times of change from their traditional nomadic 
and pastoral life. 


Without regard to any other fact the circumstances 
just enumerated, standing alone, are in and of themselves 
sufficient to compel the conclusion that for the time being 
the members of the Navajo Tribe, constituting the working 
force, are incapable of determining for themselves: 
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(a) The advantages and disadvantages of unionization. 


(b) The advantages and disadvantages of membership in 
a union. 


(ce) How to vote upon, manage or regulate the ordinary 
business of a union. 


(a) Whether a particular contract, negotiated by the 
officers of a union or by a negotiating committee is 
a fair, reasonable and proper contract made with 
due regard to the welfare of the union or of the 
individual membership therein. 


We Navajos can be very proud of the Tribal program 
making funds available for assistance in the classical and 
professional education of members of the Tribe, both male 
and female, who desire to receive it. We must, however, 
acknowledge that little, if anything, has been done toward 
providing the necessary vocational training for the adult 
members of the Tribe who constitute its working force. 
Except for the on-the-job training programs conducted by 
the employers on the Reservation and in the tribal enter- 
prises—little or no progress has been made in qualifying 
these Navajos for a station in life other than as common 
laborers. 


The Advisory Committee is not unmindful of the general 
good which has resulted from union activities. The Com- 
mittee feels that it is only fair to attribute a substantial 
portion of the progress made by the American working 
man, the elevation of his station in life, and in the com- 
munity in which he lives, the improvement in his economic 
stability, the betterment of the conditions under which he 
works, both as to the health and safety features, directly 
to the trade union movement. 


The unions claim and are undoubtedly entitled to receive 
much credit for the advancement of the free public school 
system as we have it in America. 
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Certainly the unions are entitled to full credit for many 
of the factory inspection laws, for workmen’s compensa- 
tion laws, for certain aspects of the social security program 
and of the old age pension. 


No one would deny that there is to be found among the 
trade unionists a very substantial number of men of 
impeccable character and of good purpose and who can be 
relied upon to discharge to the limit of their ability any 
commitment which they undertake. 


So also the Advisory Committee is not unmindful of the 
termendous power and political influence which the trade 
union group enjoys in the American political order. 


The basic question to be resolved is: 


Shall any union be authorized or permitted to solicit 
membership on the Navajo Reservation? 


In addition to the foregoing determinations the Advisory 
Committee’s recommendation is based upon the following: 


(1) The Navajo Tribe is a ‘‘Treaty Sovereign’. As 
such it has the unquestioned right to prohibit, regu- 
late, cireumscribe or condition the manner and 
method of operation of any business or activity 
(including unionization) upon the Reservation. 


The Navajo Tribal Council and this Committee, as 
an agency thereof, occupies a position of respon- 
sibility running to each and every Navajo individ- 
ually as well as to the Tribe as a whole. The 
relationship occupied by the Council and by this 
Committee is in law designated ‘‘parens patriae’’. 
This relationship, moved to a government level, is 
not greatly unlike that which a parent bears to a 
child, a guardian bears to his ward or a trustee bears 
to his cestuiqui trust. In short, it is a position of 
trust and must be discharged with the highest re- 
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gard for the well-being and interest of the members 
of the Tribe, both individually and as a whole. 


(3) The Advisory Committee’s recommendation to the 
Council must be that which best insures the welfare 
and well-being of the Tribe and of its members. 


In light of the foregoing the Advisory Committee recom- 
mends to the Tribal Council as follows: 


(1) That, for the time being, permission and authority 
to solicit for memberships in or to conduct any 
other incident or adjunct of unionization activities 
upon the Navajo Reservation be refused. 


That by appropriate resolution the Navajo Tribal 
Council authorize, appropriate for, and provide for 
the operation and maintenance of suitable means and 
facilities by and in which the Navajo workmen may 
receive the necessary vocational training to qualify 
him for job classifications, above that of common 
laborer, including but not limited to those crafts, 
skills, and trades, including supervisory positions, 
usually and customarily required and used in build- 
ing and construction operations, as well as industrial 
operations of the type and character now carried on 
the Navajo Reservation or within the contemplation 
of the Tribal Council. 


This resolution should also offer to cooperate and 
collaborate with the unions, desiring to participate, 
in similar training programs they maintain to the 
end that the classification of Navajo workers in a 
representative number of the skills, crafts, and 
trades involved become a reality before they become 
members of the union rather than to have them join 
unions as common laborers and thereafter attempt 
to improve their classification within the unions. 


The Tribal Council adopt as the law of the Reserva- 
tion selected portions of the existing right-to-work 
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laws in the States of Arizona and Utah, modified 
to insure more fairness in application than is pres- 
ently to be found in those laws, but which when 
enacted will prevent compulsory unionization on the 
Navajo Reservation. 


Appropriate resolutions carrying out these recommenda- 
tion will be submitted to the Tribal Council at the extraor- 
dinary session commencing August 25, 


Scorr Preston 
Scott Preston 
Chairman Advisory Committee 


The foregoing recommendations were read to, considered 
and approved by the Advisory Committe this day 
of , 1958. Those fore . Those 
against 


_——— 


(Filed: April 8, 1960] 
Motion to Dismiss Complaint or for Summary Judgment 


Motion of Defendant, International Hod Carriers ’, Build- 
ing and Common Laborers’ Union of America, To Dismiss 
the Complaint, or in the Alternative, For Summary Judg- 
ment in its Favor. 


Defendant respectfully moves this Court to dismiss the 
complaint herein on the ground that the complaint does 
not state a claim warranting relief or, in the alternative, 
to enter a summary judgment in defendants’ favor, pur- 
suant to Rule 56 of the Federal Rules of Civil Procedure 
on the ground that there is no genuine issue as to any 
material fact and that the defendants are entitled to judg- 
ment as a matter of law, as is clearly evident from the 
Memorandum of Points and Authorities attached hereto. 


In support of the motion for summary judgment the 
Defendant submits herewith the affidavit of Vice-President 
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Robert B. Sheets, Director of Organization of the Inter- 
national Hod Carriers’, Building and Common Laborers’ 
Union of America. 


Wuererore, Defendant prays that the complaint be dis- 
missed, or that judgment be entered for the defendants. 


Vincent F.. Morreate 
Rosert J. CONNERTON 


Joserx M. Stone 
Attorneys for Defendant 


[Filed: April 8, 1960] 
Affidavit of Robert B. Sheets 
Robert B. Sheets, being duly sworn, deposes and says: 


1. My name is Robert B. Sheets. I am a Vice-President, 
the Director of Organization, and a member of the General 
Executive Board of the International Hod Carriers’, Build- 
ing and Common Laborers’ Union of America AFL-CIO. 
I work out of the Headquarters of the International Union, 
which is located in Washington, D. C. My duties include 
assisting and advising Local affiliates of the International 
Union in their organizing activities, and directing and 
supervising the conduct of organizational operations of the 
International Union throughout this country and Canada. 
In the course of my activities as Director of Organization 
I have become closely acquainted with union activities in 
and around the Navajo Indian Reservation, particularly 
in the area commonly referred to as the Four Corner Area. 
I am informed that the Navajo Indian Tribe has repre- 
sented to the Court that the Navajo Indians are ‘‘not 
ready for unionization’’ and that irreparable damage will 
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ensue if the National Labor Relations Board is permitted 
to conduct an election. 


In fact, I know from my own personal knowledge and 
the records in Headquarters including copies of collective 
bargaining agreements and the membership lists kept 
herein, that since 1934 the International Union and its 
affiliates have been actively engaged in representing work- 
ers employed on and adjacent to the reservation, including 
thousands of Navajo Indians living on and off the reser- 
vation. 


2. The Construction of Texas Zine Minerals Corporation 
plant involved herein was performed by an employer under 
contract with a Local affiliate of the International Union. 
Many Navajos were employed thereon and were members of 
the Union. When the Contractor involved therein refused 
to make the subsistence payments required by the contract 
on projects in a remote area to his Navajo employees, the 
Local Union struck the project, and secured subsistence 
payments, including back payments, for the Navajos. 


3. At the present time on the Glen Canyon Dam Project, 
for which reservation land was deeded to the Federal Gov- 
ernment in exchange for other lands, over 100 Navajos, 
residing on the reservation, are employed, are members of 
this Union, and are enjoying the protections of a collective 
bargaining agreement. 


4. The Records show that at the present time the Union 
has as members over 500 Navajos, as well as hundreds of 
other Indians in the State of Arizona, including, for ex- 
ample, but not limited to members of the Apache and Zuni 
Tribes. 


5. Gigantic pipeline spreads, employing many Navajos, 
have, in recent years, traversed the reservation. These 
projects were organized by the Union, Navajos were ad- 
mitted to membership and received the protection of the 
National Mainline Pipeline Agreement, between this Inter- 
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national Union and the Mainline Pipeline Contractors of 
America. 


6. Many heavy and highway engineering projects have 
been constructed. Hospitals, schools and projects have 
been constructed on the Reservation in recent years, and 
hundreds of Navajos employed thereon by private con- 
tractors, have as a result of Union Activity, become mem- 
bers of and have enjoyed full benefits and protections of 
this Union’s collective bargaining agreements. For ex- 
ample, in 1952 Congress appropriated over 55 million 
dollars to assist in Rehabilitation work on the Reservation. 
The Records indicate that approximately ninety-five per 
cent of the work, employing many hundreds of Navajos 
living on the Reservation was performed pursuant to col- 
lective bargaining agreements with the Union, providing 
for almost double the alleged Tribal established rate of pay 
(Tr.-156) for workers falling within the jurisdiction of this 
Union. 


7. I know that the Union in intervening in the election 
was not suddenly disturbing existing Trival customs and 
parties on the Navajo Reservation, but merely continuing 
a quarter century of organizational activity on the Indian 
Reservation, in extending the fruits of organization to 
members of this Tribe, as it extends them to members of 
other Tribes, as well as other American citizens working 
within its calling. i 
Rozert B. SHEETS 
Washington 
District of Columbia 

Subscribed and sworn to before me this day of 
April, 1960. 

Notary Public 
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(Filed: April 11, 1960] 
Order Allowing Intervention as Plaintiff 


This cause coming on to be heard on motion of Texas- 
Zinc Minerals Corporation for leave to intervene as a party 
plaintiff, and the Court having considered said motion and 
the Complaint tendered therewith, and all of the parties 
hereto being present in open Court and not opposing, and 
it appearing to the Court that said Texas-Zine Minerals 
Corporation should be permitted to intervene as prayed, 
and the Court being duly advised in the premises, 


Ir Is Orverep that Texas-Zine Minerals Corporation has 
leave to intervene in this cause, as a party plaintiff, and 
to that end may file instanter a complaint in this cause, in 
the same manner and with like effect as if named an 
original party to this cause. 


Dated April 8, 1960 
Lurser W. YounepaHu 
United States District Judge 


[Filed: April 12, 1960] 
Intervener’s Complaint 


Texas-Zinc Minerals Corporation, intervener as party 
plaintiff herein, alleges as follows: 


1. This Plaintiff is a corporation organized under the 
laws of Delaware and has an office at Grand Junction, 
Colorado. In or about 1956 it constructed a uranium 
concentrate mill at Mexican Hat, San Juan County, Utah, 
on lands lying on and within the boundaries of the Navajo 
Indian Reservation. The premises so occupied were 
granted and demised to plaintiff under an Indenture of 
Lease with the Navajo Indian Tribe. Since the aforesaid 
date, plaintiff has operated said mill and under a contract 
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with the Atomic Energy Commission, a government agency, 
is obligated to sell and deliver to said Commission the 
entire product of the operation of said mill, except by con- 
sent of latter. 


2. Pursuant to the aforesaid contract this plaintiff ships 
in excess of five million ($5,000,000) dollars worth of 
uranium concentrates, annually, to the said Atomic Energy 
Commission, in Colorado. 


3. In the operation of its mill and for the performance 
of its contract with the Atomic Energy Commission, this 
plaintiff employees 87 production workers, of which 47 
are members of the Navajo Tribe and 40 are non-Indians. 


4. Under the provisions of the aforesaid lease this plain- 
tiff convenanted and agreed to give preferential employ- 
ment to members of the Navajo Tribe; a majority of the 
production employees are members of the Navajo Tribe and 
this plaintiff relies upon the official agents of said Tribe for 
assistance in recruiting employees necessary to the opera- 


tion in the performance of its contract with the Atomic 
Energy Commission. 


5. The aforesaid lease also contains a provision which the 
Navajo Indian Tribe asserts requires this plaintiff to re- 
frain from using, or permitting to be used any part of the 
demised premises for any unlawful conduct or purpose 
whatsoever and a further provision that any violation of 
such agreement by the lessee, or with its knowledge, shall 
render such lease voidable at the option of the lessor. 


6. On information and belief, the Tribal regulations re- 
quire that all truckers hauling ore and other supplies to 
this plaintiff’s operations on the aforesaid leased property, 
must first procure permits from the Tribal authorities. 


7. On information and belief, the official agents of the 
Navajo Tribe customarily handle the complaints from its 
members employed at projects on the Navajo Tribe Reser- 


101 


vation and the tribe has effectively enforced its regulations 
and views as to favorable treatment of its members, by 
threatening to close down and closing down operations on 
the reservation. 


8. On or about May 12, 1959, United Steelworkers of 
America, AFL-CIO (a defendant herein) petitioned the 
National Labor Relations Board (also a defendant herein) 
for certification as collective bargaining agent for the pro- 
duction employees at this plaintiff’s uranium concentrate 
mill at Mexican Hat, Utah, located on the Navajo Indian 
Reservation; the International Union of Operating Engi- 
neers, AFL-CIO, (also a defendant herein) and the Inter- 
national Hodcarriers, Building and Common Laborers 
Union of America, AFL-CIO (also a defendant herein), 
acting jointly, intervened on the hearing of said petition. 
The Navajo Indian Tribe (original party plaintiff herein) 
also intervened in said proceedings, the latter challenging 
the jurisdiction of the National Labor Relations Board to 
enter upon or invade the alleged domain of the Navajo 
Indian Tribe Reservation for the purpose of directing and 
conducting an election among employees of this plaintiff in 
respect to its operations on premises under lease from the 
Tribe. 


9. In the proceeding before the National Labor Relations 
Board (Case No. 20-R.C.-3851) this plaintiff, as the Em- 
ployer therein named, specifically adopted, as it still adopts, 
a neutral position among all of the parties on the juris- 
dictional issue therein involved. It did, however, as a party 
in interest, urge the Board to decline to order and direct an 
election among its employees until the jurisdiction issue 
shall have been finally decided by a tribunal whose author- 
ity is accepted by all of the parties involved. 

10. On February 11, 1960, the National Labor Relations 
Board made and entered its Decision and Direction of 
Election. In substance and effect, it asserted jurisdiction 
over and ordered an election by this plaintiff’s employees 
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at the uranium concentrate mill located within the bounds 
of the Navajo Indian Tribe Reservation. Two of the five 
Board members dissented expressing an unequivocal view 
that ‘‘the National Labor Relations Board does not have 
jarisdiction over the Employer in this case.”’ 


11. Pursuant to the foregoing decision and direction, 
the ordered election is scheduled to be conducted and held 
on or about April 6, 1960. 


12. By its complaint herein, plaintiff, the Navajo Tribe, 
a Treaty Tribe of Indians, brings this action to vacate 
the decision and direction of election described in the 
preceding two paragraphs hereof. It prays for ‘‘injunc- 
tive relief against the Board restraining and enjoining it 
from unlawfully exceeding its statutory authority in said 
proceeding, for a declaratory judgment and for other 
relief.’’ 


13. For the reasons hereinbefore and hereinafter set 
forth, this plaintiff maintains its neutral position as be- 


tween plaintiff, The Navajo Indian Tribe of Indians, and 
the several defendants herein, notwithstanding this plain- 
tiff’s intervention herein for the purpose of praying for 
the limited relief essential to the protection of its substan- 
tial interest in the premises. 


14. This plaintiff is informed and verily believes and, 
based upon such information and belief, alleges the fact to 
be that it will suffer substantial and irreparable loss and 
damage unless the conduct of the election directed by the 
decision of the defendant, National Labor Relations Board, 
is stayed, enjoined and restrained pending the final deter- 
mination of the issue involving the right of the Board to 
direct such election. 


Wuenrerore, the plaintiff prays: 


1. That a Preliminary Injunction issue herein, enjoining 
and restraining defendant National Labor Relations Board 
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and its agents, employees and servants from conducting 
the election directed to be conducted under its Decision and 
Direction of Election, made and entered on February 11, 
1960 in its Case No. 20-RC-3581, until final judicial deter- 
mination of the issue raised by the pleadings herein. 


2. That this plaintiff have such other and further relief 
as this Court deems just and equitable. 


ALFRED A. CoLBy 

Alfred A. Colby 
DuPont Circle Bldg. 
Washington, D. C. 


Cuar.es M. Brooxs 
Charles M. Brooks 
135 East 42nd Street 
New York 17, New York 
Attorneys for Intervener. 


[Filed: April 26, 1960] 


Motion for Summary Judgment by the International Union 
of Operating Engineers 

Comes now the defendant, the International Union of 
Operating Engineers by its attorney and moves this honor- 
able Court to enter pursuant to Rule 56 of the Federal 
Rules of Civil Procedures, a summary judgment in the de- 
fendants’ favor dismissing the plaintiffs’ action against 
this defendant on the ground that there is no genuine issue 
as to any material fact and that the defendant is entitled 
to a judgment as a matter of law. 


This motion is based upon: 
1. Rules 56, Federal Rules for Civil Procedure. 


2. The Points and Authorities submitted by co-defend- 
ants in this cause, the United Steel Workers of 
America and the International Hod Carriers, Building 


104 


and Common Laborers Union of America, which are 
a part of the record of this action. 


3. The Pleadings filed in this action. 


Rosert C. Mayer 
Attorney for the International 
Union of Operating Engineers 
736 Bowen Building 
Washington 5, D. C. 
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[Filed: April 26, 1960] 


Tabulation of Navajo Tribe’s Exhibits Offered in Evidence in 
National Labor Relations Board Case No. 20-RC-3815 


Navajo Tribe Exhibits N.L.R.B, 


Case #20-RC-3815 


1. Treaty Between Navajo 


Tribe and United States of 
America, June 1, 1868. 


Rules Governing the Navajo 
Tribal Council dated July 
26, 1938. 


Revised Election Procedures. 


. Navajo Tribal Council 
Resolution CA-48-58 dated 
August 27, 1958, 


. Navajo Tribal Council 
Resolution CA-49-58 dated 
August 27, 1958. 


. Navajo Tribal Council 
Resolution CA-54-58 dated 
August 26, 1958. 


. The Report nad Recommen- 
dation of the Advisory 
Committee of the Navajo 
Tribal Council on Labor 
Policy filed in this 
Proceeding by United 
Steel Workers Union. 


The Amended Lease from 
the Navajo Tribe of the 
Plant Site to Texas-Zinc 
Minerals Corporation. 


Memorandum-Opinion from 
the Assistant Solicitor 
Indian Legal Activities 
Department of the Interior 
to the Commissioner of 
Indian Affairs. 


Description 


(15 Stat. 67) 


Material Portions copied 
in the Complaint, 


Not material to issues in 
pending suit. 


Directing Preparation of 
Vocational Training Pro- 
gram and Plans. 
Prohibiting Solicitation 
on Navajo Reservation. 


Declaring Tribal Labor 
Policy. 


Recommending Adoption 
of Resolutions. 


Material Portions copied 
in the Complaint. 


Holding that the Navajo 
Tribal Council Resolu- 
tions (Exhibits A, B, and 
C of the Complaint here- 
in) do not require Secre- 
tarial Approval. 


Status in Captioned 
Action Civil #867-60 


Judicial Notice. 


Not Offered. 
Not Offered. 


Exhibit ‘‘A’’ of 
Complaint, 


Exhibit ‘‘B’’ of 
Complaint. 


Exhibit ‘‘C’? of 
Complaint. 


Exhibits 4, 5, and 6, 


A true copy is attached 
hereto and filed for con- 
sideration herein. 


Respectfully submitted, 


Norman M. Lirret., 
1826 Jefferson Place, N. W. 
Washington 6, D. C. 


JosePpH F. McPHERson 
Joseph F’. McPherson, 
Window Rock, Arizona 


Attorneys for Plaintiffs 
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UNITED STATES DEPARTMENT OF THE INTERIOR 
Office of the Solicitor 
Washington 25, D. C. 


June 6, 1959 
MEMORANDUM 


To: Commissioner of Indian Affairs 


From: Assistant Solicitor, Indian Legal Activities 


Subject: Approval of Tribal Ordinances 


With respect to the Navajo Tribal resolutions recently 
enacted involving tribal labor policy, I am aware of noth- 
ing in the law or regulations concerning Indian Affairs 
which requires you to approve or disapprove such resolu- 
tions. 


It has been emphasized that ‘‘Indians are not wards of 
the Executive officers, but wards of the United States.” 
(Ex Parte Bi-A-Lil-Le, 100 Pac 450 (1900) ; see Fed. Indian 
Law, 1958, p. 563). Congress has not required the Secre- 
tary to approve tribal ordinances, nor has the President or 
the Secretary, under authority delegated by Section 2 of 
25 U.S.C., seen fit to issue regulations referring to Secre- 
tarial consideration or approval of tribal ordinances. 
Many tribal constitutions adopted pursuant to Section 16 
of the Indian Reorganization Act (25 U.S.C. 476, 48 Stat. 
987), contain provisions implying Secretarial consideration 
of tribal ordinances, at least, in special cases. These pro- 
visions were inserted by the Tribe with the consent of 
the Secretary. This is within his authority, but it is not 
a Congressional mandate. The Navajos have no such 
written constitution. 


The Secretary has a responsibility to encourage and 
assist Indian tribes under federal guardianship to carry 
out their tribal governmental functions and to conduct 
their tribal business in a legal and efficient manner. This 
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task is obviously limited, however, by personnel and funds, 
as well as by the Congressional policy to encourage the 
Indians to assume continuously increasing responsibility 
and to develop self-reliance. 


In addition, certain resolutions may concern tribal action 
which by statute require Secretarial approval, such as en- 
cumbrances of tribal property. Here the Secretary must 
act because the statute requires approval of the specific 
act. The resolutions attached are not of this nature. 


/s/ Franxun C. Sarispury 
Assistant Solicitor 
Indian Legal Activities 
Attachments 


[Filed: May 10, 1960] 
Order 


This cause having come on to be heard on plaintiffs’ 
action for a preliminary injunction preventing the holding 
of a representation election, and defendants’ motions for 
dismissal of the complaint, or in the alternative, for sum- 
mary judgment, after oral argument and careful consid- 
eration of the papers filed, for the reason that the Court is 
of the opinion that the Labor Management Relations Act, 
1947, as amended, 29 U.S.C. 141 et seq. applies to the Texas- 
Zine Minerals Corporation since it is an industry affecting 
commerce, within the meaning of the above legislation, it 
is by the Court this 10th day of May, 1960, 


OrperepD That the defendants’ motions be granted as the 
complaint fails to state a claim upon which relief can be 
granted, and it is 


Furrser Orperep That the plaintiffs’ motion be dis- 
missed as moot. 
Lurser W. YouncpaHL 
Judge 
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[Filed: May 20, 1960] 
Findings of Fact, Conclusions of Law and Order 


This cause came to be heard upon plaintiffs’ motions for 
a preliminary injunction restraining the holding of a repre- 
sentation election by the National Labor Relations Board, 
and upon the various motions of the defendants to dismiss 
the complaint and/or for summary judgment in their favor. 
Upon consideration of the complaint, the motions, and the 
supporting legal memoranda, and after hearing oral argu- 
ment of counsel, the Court on May 10, 1960, being fully ad- 
vised in the matter, entered its order that defendants’ 
motion be granted and that plaintiffs’ motion be denied. 
The Court herewith makes the following findings of fact 
and conclusions of law, and its order dismissing the com- 
plaint. 


FINDINGS OF FACT 


1. Plaintiff-intervenor Texas-Zine Minerals Corporation 
operates a uranium concentrate mill at Mexican Hat, Utah 
within the Navajo reservation and annually ships materials 
in excess of $5,000,000 in value from the Company’s plant 
to the Atomic Energy Commission’s receiving station in 
Colorado. This Company is party to a twenty-five year 
lease with plaintiff Navajo Tribe covering the land on which 
the mill is located, which lease was executed in 1956. About 
87 persons, of whom 47 are members of the Navajo Tribe 
and 40 are non-Indians, are employed at the mill. 


2. On May 12, 1959, the United Steelworkers of America, 
AFL-CIO filed a petition with the Board under Section 9 
(c) of the National Labor Relations Act requesting that an 
election be held to determine whether the Texas-Zine Min- 
erals Corporation’s employees wished to be represented by 
it for collective bargaining purposes. 


3. At the representation hearing before the Board, the 
Navajo Tribe intervened specially for the purpose of con- 
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testing the Board’s jurisdiction in the proceeding. The 
Company, the Steelworkers, and two other unions which 
intervened in the case, International Union of Operating 
Engineers, AFL-CIO and International Hodcarriers, Build- 
ing and Common Laborers Union of America, participated 
at the hearing. 


4, On February 11, 1960, the Board issued its Decision 
and Direction of Election in which it determined that the 
Board has jurisdiction under the Act to administer its pro- 
visions with respect to interstate businesses located on 
the Navajo reservation, and particularly that the Board had 
such jurisdiction in the case before it, and directed that a 
representation election be held as requested by the Steel- 
workers’ petition. 


5. On March 23, 1960, plaintiff instituted the instant suit 
for the purpose of enjoining the Board from conducting a 
representation hearing. The gravamen of the complaint 
is that the Board lacks jurisdiction to conduct an election 
because (1) the Navajo Tribe has plenary authority of 
self-government with respect to the members of its Tribe 
and as to all activity conducted upon its reservation, ex- 
cept to the extent that the federal government has ex- 
pressly limited such authority, and that pursuant to its 
power of self-government the Tribe has enacted resolutions 
forbidding all unionization activities on its reservation, and 
(2) the National Labor Relations Act was not intended to 
apply to commerce with an Indian Tribe or to interstate 
commerce resulting from business activities located on an 
Indian reservation, nor did Congress exercise its constitu- 
tional power in the National Labor Relations Act to regu- 
late commerce ‘‘with the Indian tribes.’’ 


Following the filing of the complaint Texas-Zinc Minerals 
Corporation filed a motion to intervene as plaintiff, and 
attached thereto its proposed complaint in which it re- 
quested, in its prayer for relief, only that the representa- 
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tion election be enjoined until final judicial determination 
of the issues raised by the pleadings in the proceeding be- 
fore this Court. 


6. On April 7, 1960, the Board filed a motion to dismiss 
the complaint, or, in the alternative for summary judgment 
on the ground that on the basis of undisputed facts, as 
alleged in the complaint and shown by the exhibits before 
the Court, plaintiff Navajo Tribe has not stated a claim 
warranting relief. 


7. Thereafter, defendants United Steelworkers of 
America, International Union of Operating Engineers, and 
International Hodearriers, Building and Common Laborers 
Union of America filed their respective motions for sum- 
mary judgment, to dismiss the complaint, and for dismissal 
or summary judgment in the alternative. 


8. On April 8, 1960, argument was heard by the Court on 
the plaintiffs’ motions for a preliminary injunction and de- 


fendants’ motions to dismiss the complaint and/or for 
summary judgment, as described above. 


CONCLUSIONS OF LAW 


1. The operations of Texas-Zine Minerals Corporation’s 
plant located on the Navajo Tribe’s reservation, as de- 
scribed in the complaint herein, affect interstate commerce 
within the meaning of the National Labor Relations Act. 


2. The provisions of the National Labor Relations Act, 
including inter alia the provisions which authorize the 
Board to conduct representation proceedings, are appli- 
cable to the Texas-Zine Minerals Corporation plant in- 
volved in this case, and the Board is accordingly author- 
ized to entertain the petition described in the complaint 
herein for a representation election among the employees 
of such plant. 
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3. The complaints of plaintiffs Navajo’s Tribe and inter- 
venor Texas-Zine Minerals Corporation fail to state claims 
warranting relief. 


ORDER 


In accordance with the foregoing Findings of Fact and 
Conclusions of Law, and the Order heretofore entered on 
May 10, 1960 


Ir Is OrpERED, ADJUDGED AND Decreep that: 


The complaints of plaintiffs Navajo Tribe and intervenor 
Texas-Zine Minerals Corporation be and hereby are dis- 
missed. 

United States District Judge 
Dated: 


(Filed: May 16, 1960] 
Notice of Appeal 
C. A. 867-60 


Notice is hereby given that THe Navaso Trise of Indians, 
whose reservation lies in the States of Arizona, New 
Mexico and Utah and whose seat of government is Window 
Rock, Arizona and Pau Jones, Window Rock, Arizona, 
individually and as a member of the Navajo Tribe, for him- 
helf and for all members of the Navajo Indian Tribe simi- 
larly situated, plaintiffs above named, hereby appeal to 
the United States Court of Appeals for the District of 
Columbia Circuit from the entire order entered in this 
action on May 10, 1960 granting the defendants’ motions 
for dismissal of the complaint and for summary judgment 
and dismissing as moot the plaintiffs’ motion for a prelimi- 
nary injunction. 
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Dated this 16th day of May, 1960 
/s/ 


Norman M. Lirretn 
1826 Jefferson Place, N. W. 
Washington 6, D. C. 
FE: 8-1895 
/s/ 
JosEerH F’, McPHERsoN 
Window Rock, Arizona 
/s/ 
Cartes J. ALEXANDER 
1826 Jefferson Place, N. W. 
Washington 6, D. C. 
Attorneys for the Appellants 


[Filed: June 27, 1960] 
Statement of the Parts of the Record 
(To Be Printep As A Separate DocumENT) 


Appellants hereby designate the following items for in- 
clusion in the joint appendix (to be printed as a separate 
document) : 


The relevant docket entries, showing the date of filing in 
Chronological order of, and the following documents: 


1. The Complaint, with Exhibits A, B, & C. 


2. Reeite the issuance, service, and return of summons 
and the appearance of all defendants. 


. Motion of Texas-Zinc Minerals Corporation for leave 
to intervene. 


. Motion to dismiss the complaint by International 
Union of Operating Engineers. 
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. Motion to dismiss complaint by defendant, National 
Labor Relations Board, its chairman and members, 
or in the alternative for summary judgment with 
Exhibit A through G. 


. Consent of plaintiffs and defendants, Nationa] Labor 
Relations Board to date of hearing the above motion. 


. Motion of defendants, United Steelworkers of 
America, for summary judgment together with ac- 
companying affidavits and exhibits save and except 
the transcript of proceedings before the National 
Labor Relations Board, attached to the affidavit of 
Emil E. Narick which shall be omitted. 


. Motion to dismiss the complaint of International 
Hodearriers, Building and Common Laborers Union 
of America, with accompanying affidavits. 


. Order of the District Court allowing Texas-Zinc 
Minerals Corporation to intervene as a party plain- 
tiff. 


. Intervenor Texas-Zine Minerals Corporation’s com- 
plaint. 


. Motion for summary judgment by the defendant 
International Union of Operating Engineers. 


. Tabulation of plaintiffs, Navajo Tribe’s exhibits 
offered in evidence in National Labor Relations 
Board ease No. 20-RC-3815 copying Exhibit No. 9 
being the memorandum opinion of the Assistant 
Solicitor of Indian Legal Activities of the Depart- 
ment of Interior, dated June 6, 1959. 


. Order of the court below granting defendants motions 
to dismiss the complaint, dismissing the complaint, 
and dismissing plaintiffs motion for preliminary in- 
junction as moot. 
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. Findings of fact and conclusions of law and order 
made and entered by the court below. 


. Notice of appeal from the judgment and order of the 
court below dismissing the complaint. 


. This statement of the part of the record to be printed 
(as a separate document). 


/s/ Norman M. Lirretu 
Norman M. Littell 
1826 Jefferson Place, N. W. 
Washington, D. C. 


/s/ CHaRLes J. ALEXANDER 
Charles J. Alexander 

1826 Jefferson Place, N. W. 
Washington, D. C. 


/s/ JoserH F. McPHERSON 
Joseph F. McPherson 
Window Rock, Arizona 


Attorneys for the Appellants 


